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HAYKOBA PAJIA BICHUKA

Ounexcanap IleTpummH — [OKTOp IOPHOMYHMX Hayk, npodecop, akamemik HAIIpH
VYkpainu (ronoBa HaykoBoi paan) (HamionansHa akanemis IpaBOBUX HAyK YKpaiHu, YKpaiHa);

IOpiii bapabam — 1oKTOp IOPUIMYHUX Hayk, mpodecop, wieH-kopecrnongeHT HAIIpH
VYxpainu (Harionansauit 1opuIudaHAi YHIBEpCcHUTET iMeHi SIpociaBa Myaporo, Ykpaina);

KOpiii bayain — poktop ropuamuHuxX Hayk, mpodecop, akamgemik HAIIpH VYxkpainu
(HamionansHu#t TopuaudHAi yHIBepcHUTET iMeHi SpocmaBa Myzaporo, Ykpaina);

BsiuecsiaB bopucoB — MOKTOp IOpHINYHAX HAyK, rpodecop, akagemik HAIIpH Ykpainu
(HaykoBo-70CI1iIHAN IHCTUTYT BUBYCHHS MPOOJIeM 3JI0YMHHOCTI iMeHi akagemika B. B. Cramuca
HanionaneHoi akanemii mpaBoBUX HayK YKpainu, YKpaiHa);

BanenTtuna BopucoBa — xaHIuAaT IOPUAMYHUX HAyK, Mpodecop, WiIeH-KOPECHOHACHT
HAIIpH Vkpaian (HamionaneHuit topuamunuid yHiBepcuTeT iMmeHi SpocnmaBa Mymporo,
VYkpaina);

Bosnogumup Tapamyk — OOKTOp IOpUAMYHMX HayK, Npodecop, WIEH-KOPECHOHAEHT
HAIIpH Vxpainn (HamiomamsHuil ropuanmyHWii yHiBepcuTeT imeni SpocmaBa Mymporo,
VYkpaina);

Boaoaumup I'onina — 1oxTop I0pUINYHEX HayK, mpodecop, dneH-kopecnonaenT HAIIpH
VYxpaian (HamionansHuii FopuanYHAN yHIBepcHTET iMeHi SpocnaBa Myaporo, Ykpaina);

Bonogumup T'onuapeHko — MOKTOp IOpUAMYHHMX HayK, npodecop, akagemik HAIIpH
VYxpaian (Hamionansuuii FopuaAnYHui yHiBepcHTET iMeHi SpocnaBa Myaporo, Ykpaina);

Bonoaumup Kypaseiab — [OKTOp IOpUAMYHHX HayK, mpodecop, akaaemik HAIIpH
VYxpainu (HamionansHa akaiemisi npaBoBUX HayK YKpaiHu, YKpaiHa);

Oxcana Kanuina — JOKTOp IOpUAMYHHX HAyK, rpodecop, wieH-kopecnonaeHtr HAIIpH
VYkpai- o (HanionaneHuii topuguuHuii yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

BsiueciaB KomapoB — kaHuiaT IopuIudHUX HayK, podecop, akagemik HATIpH Ykpainu
(HauionansHuil topuauuHuii yHiBepeuTeT iMeHi SpocnaBa Mynporo, Ykpaina);

Ounexcanap Kpymuan — 10KTOp IOpHINYHUX HayK, podecop, akagemik HAIIpH Ykpainu
(HaykoBo-mociTHAN 1HCTUTYT TIPUBATHOTO IpaBa 1 MiJMPUEMHUITBA iMeHi akangemika @. I.
Bypuaka HarionanpHOT akajieMii mpaBoBUX HayK YKpaiHu, YKpaina);

Mukona KydepsiBeHKO — JOKTOp HOPHUIUYHUX Hayk, mpodecop, akamemik HAIIpH
VYxpainu (Harionansauii ropuandanii yHiBepcuTeT iMeHi Spocnasa Myaporo, Ykpaina);

Bacuibs Jlemak — JOKTOp IOPUIMYHUX Hayk, mpodecop, wieH-kopecnonaeHt HAIIpH
VYxpainu (Koncruryniiianit Cyn Ykpainu, Ykpaina);

Cepriii MakcuMoOB — TOKTOp IOPUIMYHUX HAyK, npodecop, wieH-kopecnonaeHT HAIIpH
VYxpainu (Harionansauii ropuandanii yHiBepcuTeT iMeHi SpocnaBa Myjporo, Ykpaina);

Onena Opuawok — JOKTOp IOPUIMYHUX HayK, npodecop, akanemik HAIIpH Vkpainn
(HaykoBo-m1oCmiIHUH IHCTUTYT IHTENEKTyalbHOI BiacHOCTI HarioHanbHOT akazemMii mpaBoOBHX
HayK Ykpainu, YKpaiHa);

Muxkosa IManoB — m0KTOp IOpHIMYHHUX Hayk, npodecop, akagemik HAIIpH Vkpainu
(HauionanbHuii topuauaHuil yHiBepeuteT iMeHi SpocnaBa Mynporo, Ykpaina);

Bosogumup IIuaumuyk — JOKTOp IOPHIMYHUX HayK, Ipodecop, UIeH-KOPECHOHACHT
HAIIpH VYxkpainu (HaykoBo-gocmigauii iHCTUTYT iHpOpMaTHKH 1 mpaBa HaumionanbHo1 akagemii
MPaBOBUX HayK YKpaiHW, YKpaiHa);

Cepriii [Ipniunko — AOKTOp IOpUAMYHHUX Hayk, npodecop, akagemik HAIIpH VYkpainu
(HartionabHAM IOpUIUIHIN YHIBepCUTET iMeHi SIpocmaBa Mynporo, Ykpaina);




Iletpo PabinoBUY — MOKTOp IOpUANIHUX HAYK, ITpodecop, akanemik HAIIpH Ykpaiau
(JIpBiBCHKMIT HAlllOHATFHIUN yHIBepCUTET iMeHi IBana Ppanka, Ykpaina);

B’suyecaB Pym’siHueB — JOKTOp IOPUAUYHUX HAyK, pohecop, WIeH-KOPECTOHIACHT
HAIIpH VYkpainn (HamionanpHuii topuanmdHuil yHiBepcuteT iMeHi SpocmaBa Mymporo,
VYkpaina);

Ounexcanap CBATOUBLKHN — JTOKTOp IOPUANYHUX HaykK, mpodecop, akagemix HAIIpH
VYxpainu (Bunasaunrso «IIpaBo Ykpainm», Ykpaina);

Amnarouiii CesliBAHOB — JIOKTOp IOPHUIMYHUX HayK, npodecop, axazemik HAIIpH
VYxpainu (Hamionansauii ropuandanii yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Inna Cnacubo-darteeBa — JOKTOP IOPUANYHUX HAyK, Tpodecop, WIEH-KOPECIOHACHT
HAIIpH Vkpainn (HauionaneHuii ropuauyHuid yHiBepcuTeT iMmeHi SpocnmaBa Mymporo,
VYkpaina);

Bosoaumup Tuxuii — 10KTOp FOPUANYHUX HAYK, Tpodecop, akagemik HAIIpH Yxkpaian
(HamionanbHa akajeMis TpaBOBUX HayK YKpaiHu, YKpaiHa);

Opiii HlemMiny4yeHKo — JTOKTOp IOPHINYHAX HAYK, ipodecop, akagemik HAH Ykpainn
ta HAIIpH VYxpaiau (Incturyr nepkaBu 1 mpaBa imeni B. M. Kopenpkoro HamionansHoi
akazeMii HayK YKpainu, YKpaina);

Baunepiii llleniTbko — 10KTOp I0pUAMYHHX HayK, podecop, akagemik HATIpH Ykpainn
(HauionanbHuit ropuauaHuil yHiBepcuteT iMeHi SIpocinaBa Mynporo, YkpaiHa);

Oapra uiao — M0KTOp IOPUAMYHHUX HayK, npodecop, wieH-kopecnonneHt HATIpH
VYxpaian (Hamionansauii FopuinyHuil yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Muxaiinio Ilyabra — IOKTOp IOPHIMYHUX HayK, mpodecop, UIeH-KOPECHOHACHT
HAIIpH VYkpainu (HauionansHuil 1opuauuHHi yHiBepcuTeT iMmeHi SIpocnmaBa Mynporo,
VYkpaina)

PEJAKIIHHA KOJIETIS
Bacuab Tauiii — nokrop ropuandHux Hayk, npodecop, akagemik HAH Ykpainu Ta HAIIpH
VYxpainu (TonoBa peaakmiiiHoi koserii) (HarionansHuii topuauuHuii yHiBepcuTeT iMeHi SIpocnasa
Mynporo, Ykpaina);
Teodinb Accaep — npodecop (YHiBepcurer CtpacOypra, OpaHitis);
®aasiyc AntoHiii Baiiac — npodecop (byxapectcbkuii YHiBepcutet, PymyHis);

IOpren bazenoB — npodecop ([HCTUTYT iHO3EMHOTO Ta MiKHAPOHOTO MPUBATHOTO TpPaBa
imeni Makca [lnanka, HiMmeuuuna);

Binsam Egior Batiep — npodecop (Llkona mpasa, YHiBepcuter wrary [leHcuibBanis,
CIIA);

Cepaxuno buemy — 10KTop IopuaAnYHUX HayK, podecop (DakynbTeT nmpasa, MonaaBCbKuit
Jiep KaBHUI yHiIBepcHuTeT, MoJiI0Ba);

IOpiii bursak — nokrop mopuAMYHHX HayK, npodecop, axaxemik HAIIpH VYkpainn
(HamionabHu# ropuauuHuil yHiBepcuTeT iMeHi SpociaBa Myaporo, Ykpaina);

CranicnaB Byka — npodecop (bantiiicbka MibxkHapoiHa akajemist, JIaTBist);

€pmexk BypidaeB — noxrtop ropuanuyHux Hayk, npodecop (Kazaxcekuil HauioHadbHUI
Tnejiaro- TiYHUE yHiBepcuteT imeHi Abast, PecriyOuika Kazaxcran)

Yab6a Bapra — npodecop (IHCTUTYT mpaBOBUX AOCIHiIKEHb, YTOpChbKa akaieMis Hayk,
YropmuHa);

AnaroJiii eTbMaH — MOKTOp OpUAMYHHMX Hayk, rnpodecop, akagemik HATIpH Ykpainu
(HartioHambHMIM IOpUIUIHIN YHIBepcUTET iMeHi SIpociaBa Myaporo, Ykpaina);




€Bren I'eTbMaH — JOKTOp IOPUINYHUX HayK, mpodecop (HarionampHa akameMis TpaBOBUX
HayK YKpaiHu, YKpaiHa)

Anpapiii I'punsik — mOKTOp IOpUAWYHHX HayK, mpodecop (HaykoBo-mocmigamii iHCTHTYT
MIPUBATHOTO TIpaBa i MiANpuEMHHANTBA iMeHI akagemika @. I'. bypuyaka HamionanpHoi akamemii
MPaBOBHUX HayK YKpainu, YKpaiHa)

Koctautun I'ycapoB — 10KTOp IOpUANYHUX HayK, podecop (HamionamsHui ropuanaHuii
yHiBepcuTeT iMeHi SIpociaBa Mynporo, YkpaiHa);

Haranin I'yropoBa — noktop ropuanunux Hayk, npodecop (IlontaBcbkuii rOpUANYHUI
iHCTH- TYT HallioHanbHOTO FOPUIUYHOTO YHIBEpCcUTETY iMeHi SpociaBa Mynporo, Ykpaina);

Tomac JaBy.iic — npodecop (BinbHIoChKHI qepkaBHUE yHIBepcUTET, JInTBa);
Tomac Kuapo — npodecop (BapmraBebkuii yHiBepeuTeT, [lonbima);

Mukona IHmIMH — JTOKTOp IOPUIMYHHMX HaykK, npodecop, akamemik HAIIpH VYkpainu
(KuiBcbkwuii HanioHanbHUH yHiBepcuTeT iMeHi Tapaca [lleBuenka, Ykpaina);

®apxan KaparycoB — J0KTOp IOPHINYHHX HaykK, npodecop (IHCTUTYT mpUBAaTHOTO MpaBa
Kacmiiickkoro yHiBepcurery, PecniyOuika Kazaxcran),

Emanyeas Kacrennspan — npodecop (YuiBepcuter CtpacOypra, @paniiis);
Kapa-T'epman Kectnep — mpodecop (YHiBepcuret M. Tio0inren, Himeuunna),
Poasd Kuinep — npodecop (YriBepcurer I'ere, Himeuunna);

Tanea Kepikmae — npodecop (Lllkona mpapa, Ta/uniHHCbKHN TEXHIYHUN YHIBEPCHTET,
Ecronisn);

Ounexciii Kot — ngokrop ropuanuHux Hayk, crapumid pociigauk (HaykoBo-mocmigHuit
IHCTUTYT MPHUBATHOTO TIpaBa i MiANpHEMHUITBA iMeHi akanemika @. I'. bypyaka HarionanpHO1
akajieMil MpaBOBUX HAayK YKpaiHu, YKpaiHa);

Haranisn Ky3HenoBa — nokrop opuauuHux Hayk, npodecop, akagemik HAIIpH Vkpainu
(HamionayibHa akajieMist IpaBOBUX HayK YKpainu, YKpaiHa);

Paiinep Kyabmc — npodecop (IHCTUTYT 1HO3EMHOTO Ta MIXKHAPOHOTO MPUBATHOTO MpaBa
iMeHi Makca [Tnanka, HiMmeuuuna);

HMomike Kypymicasa — npodecop (Illkona npasa, YuiBepcuter Bacena, Slnomis);

Ipuna Jlykau — JOKTOp MOpuUANYHUX Hayk, mnpodecop (KuiBchbkuili HamioHaIbHUH
yHiBepcuteT iMeHi Tapaca llleBuenka, Ykpaina);

CHeroJie MaTionbene — npodecop (Yuisepcuret iMmeni Mukosaca Pomepica, JIntsa);

Karepin Mea — npodecop (Jlicaboncrekuii ynisepcurer, [lopryramnis);

Bacuas HacTiok — JIOKTOp IOpUAMYHHX Hayk, mpodecop, wieH-kopecronaeHT HATIpH
VYkpaian (HanionansHuii 'opuaguuHuii yHiBepcuTeT iMeHi SpociaBa Mynporo, Ykpaina);

Konpan Ocaiina — noxrop ¢inocodii B ramysi npasa (Bapmascekuii yniBepcurert, [lonpiua);

Map’sina IlneHwKk — MOKTOp IOPUAMYHHX HayK, npodecop (HaykoBo-nocmiqHuid iHCTHTYT
MPUBATHOTO Npasa i mianpueMHULTBa iMeHi akanemika @. I'. Bypuaka HauionansHol akazemii
MIPaBOBHUX HayK YKpainu, YKpaiHa);

Caiti1ana Cepborina — JOKTOp IOpUANYHUX HayK, podecop, wieH-kopecnonaeHT HATIpH
VYkpainu  (HaykoBo-mocnigiHuii  iHCTHTYT  JIep)KaBHOTO  OY/JIBHHIITBA Ta  MICIIEBOTO
camoBpsyBaHHs HarioHanmsHOT akaiemii mpaBoBUX HayK YKpaiHu, YKpaina);

I3a6ena Cxomepcbka-MyxoBebka — ripodecop (Jlogsuucskuii yHiBepcuter, [lonbiia);

Kupuiio TomaieBcbkuii — JOKTOp IOPUANYHUX HAYK, JoUEeHT (YcTanoBa ocBity Deneparii
npodcminok binopyci «Mixaapogauit yaiBepcuteT “MUTCO”», PecyOirika bimopycs);




Kanna XamsiHa — JOKTOp MOpHIWYHUX Hayk, mpodecop (Kazaxchkuii HaIliOHAIBHHMA
yHiBepcuteT iMeHi Abast, PecrryOmika Kazaxcran);

BikTop IlleBuyk — mOKTOp IOpHUAWYHHX HayK, mpodecop (HamionanpHuii ropuandHuit
yHiBep- cuteT imeHi SpocimaBa Myaporo, Ykpaina);

Xamnce Ioaxim HIpamm — mpodecop (Inctutyr CxigHOTO mMpaBa YHIBEPCUTETY TEXHOJOTIT,
Oi3Hecy i au3aitny, HimeuunHa);

Paiimynnac FOpxka — mpodecop (YHiBepcuretr Mukomnaca Pomepica, Jlutsa);

IBan SIkOBIOK — [OKTOp MOpUAMYHUX Hayk, mpodecop (HamionampHuili ropuaundHuit
yHiBepcuteT imMeHi SIpocnaBa Myaporo, Ykpaina);

Ouner SIpoumeHKO — JOKTOp IOPUAWMYHUX Hayk, mpodecop, wreH-kopecnonaent HAIIpH
VYxpainu (HamionansHmiA 10puInYHAN YHIBEpCUTET iMeHi SIpocimaBa Myaporo, Ykpaina)
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Cepriit Muxoaaviosu4 I'ycapos

Kagedpa adminicmpamuseriozo npasa ma npovecy
XapxiecoKutl HAYIOHAALHULL YHI6epCUmem 6HYMpIuLHIX cnpas
Xapxis, Ykpaina

OKPEMI ACITEKTVI PE©@OPMYBAHHS AEP>KABHOI
CAYXXbUA

AHoTauifA. /Jocniodcenns npobremu pegopmysants OepicagHoi cuyscou 6 Yrpaini y
CYYACHUX YMOBAX PO3BUMKY VKPAIHCbKO2O CYCNilbCcmea ma 0epxcasu € 6Kpail
AKmMyanvbHoOl0 memow ma nompebye GION08IOHO20 HAYKOBO20 ONpayiosants. Aemop
nocmasus 3a Memy NpoaHanizyeamu HanuOilbul Pe3oHAHCHI pehopMamopcvKi 3axo0u y
cehepi Oepoicasnoi cuyocoOu, SKi 3anouamrKo8ami HeuwjoOd8HO OEpPIHCABHOIO 61a00I0 1
OMPUMATIU HEOOHO3HAYHY OYIHKY CYCRINTbCMEA, 30KpeMa, AHOHCOBAHE CKOPOUEHHS UWMAmy
0€pAUCABHUX CNYHCOO0BYIE MA 686€0eHHI KOHMPAKMHOI (opMU 0epicasHoi ciyicou, a
MAKodC ~ 3anponoHyeamu  HAYKOBO-OOIPYHMOBAHI  Npono3uyii i3  800CKOHAIEHHS
8IONOBIOHUX 3aX00i6. Y pobomi i3 3acmocy8aHHAM 3A2aNbHOHAYKOGUX | CHeYianbHUX
MemoOi8 HAYKOB020 NI3HAHHA (0IANeKMUYHO20, (HOPMANbHO-I02IYHO20, NOPIBHANbHO-
npagoBo2o, CUCMEMHO20 AHANI3Y) PO3STSHYMO NPABOSI 3aCa0U Ma HAYKOSI Oiceped uooo
CKOPOUEHHs Wmamy Npayi6HuKie ma KOHMPAKMHOI opmu npuiuamms Ha pooomy;
NOPIGHSIHO HOPMU HAYIOHATLHO20 3AKOHOOABCMBA NPO NPAYIO 3 HOPMAMU HAYIOHATLHOO
3AKOHO0ABCMEA NPO OEPAHCABHY CYIHCOY, AKI nepeddauams Npasuia CKOPOYeHHs WMamy
HAUMAHUX NPAyi6HUKI6 ma OepiHcasHUX CLyHcOO0B8YI8, a Maxoxc 2apanmii ix npas npu
36IIbHEHHI  3a  BIONOBIOHOK  NIOCMABON,;  OOCHIONHCEHO HOPMU  HAYIOHATLHO2O
3aKOHO0ABCMBA W0O0 NPABUI 3ACMOCYBAHHA KOHMPAKMIE NPU NPUSHAYEHHI HA NOCAOY
oeparcasHux cnyscoosyis. 3pobneno 6ucHosok: 1) npo HeoOXIOHicmb 8i0N0GIOHO20
ooonpayrosanns 3axony Vkpainu «llpo Oepacasny ciayaxcOy», 2) npo Ooyinbuicme
CMBOPEHHs HOBUX NPOOYKMUBHUX POOOUUX MICYb y PISHUX CEeKMOpax HAYiOHANIbHOL
EeKOHOMIKU, KYOU NICJIsl Nepeniocomoeku 0y0yms CAPAMOBYBAMUCS QEPHCABHI CILYHCOOBYI,
saKkux 6yoe ckopouero, 3) npo me, wo 0y0b-sKi pedhopmu HUMmeOiIbHOCMI CYCRIIbCMEA
ma 0epicagHoco YNpaeiinHas HeoOXIOHO NPOBOOUMU NICIsL TPYHMOBHO2O GUBYEHHS.
CYCNinbHOI  OYMKU, AHANI3Y MOJCIUBUX HE2AMUBHUX HACNIOKI6, po3poOKu ma
3anpoBaAONCeHHs KOMNEHCAMOPHUX mexanizmie. Hazonowyemocs, wo 0008’a3k08um €
3any4enHs 00 npoyecy po3pooxu peghopm y cghepi 0epicasHoi ciysicou 6ueHux, excnepmis-
NpaKmukis, pobomooasyie ma npeocmasHUKi6 2poMAaOCbKUX, 30Kpema npoghCcniikosux
opeauizayil.

Kurouosi cioBa: nepxaBHa cityx0a, TpyZoBi ITpaBa, ITaT, KOHTPAKT, OCAa.
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CERTAIN ASPECTS OF STATE SERVICE REFORM

Abstract. The study of the issues of civil service reform in Ukraine in the current
conditions of development of Ukrainian society and the state is an extremely relevant
subject and requires appropriate research. The author aims to analyse the most resonant
reform measures in the civil service, which were recently initiated by the government and
received mixed reviews, in particular, the announced redundancy in the staff of civil
servants and the introduction of a contract form of civil service, as well as to offer
scientifically sound proposals for improvement of appropriate measures. In the work with
the use of general scientific and special methods of scientific knowledge (dialectical,
Aristotelian, comparative law, system analysis) the legal bases and scientific sources on
redundancy of staff and contractual form of employment are considered; the provisions of
the national labor legislation were compared with the provisions of the national legislation
on the civil service, which provide for the rules of staffing cuts among civil servants,
including guarantees of their rights upon dismissal on appropriate grounds; the provisions
of the national legislation concerning the rules of application of contracts upon appointing
civil servants are investigated. The conclusion is made: 1) on the need for appropriate
revision of the Law of Ukraine "On Civil Service"; 2) on the expediency of creating new
productive jobs in various sectors of the national economy, where redundant civil servants
will be sent after retraining; 3) that any reforms of society and public administration must
be carried out subsequent to an in-depth study of public opinion, analysis of possible
negative consequences, development and implementation of compensatory mechanisms. It
is emphasized that it is mandatory to involve scientists, experts-practitioners, employers,
and representatives of public, in particular trade unions, in the process of developing
reforms in civil service.

Keywords: civil service, labour rights, staff, contract, position.

INTRODUCTION

Qualitative functioning of the civil service is a guarantee of proper development of society
and the state. The civil service must ensure effective and democratic public administration
of the most important social processes for the state [1; 2]. At the same time, the orientation
towards a person and a citizen, towards the quality assurance of their rights and freedoms
should become decisive. A person and a citizen should not be considered as managed
entities, but as clients to whom the state, represented by a state body or a civil servant,
provides services [3]. The current state of political, economic, and other relations in the
country requires the fastest reform of the civil service by improving the structure of public
bodies, professional growth of civil servants, strengthening their motivation for productive
civil service, introduction of modern standards of public service. With that, it is necessary
to strictly introduce and strengthen such principles of the civil service as legality,

15



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

transparency, professionalism, political impartiality, inevitability of punishment for
corruption and other offenses [4-6].

Public authorities in Ukraine are currently taking some steps to reform the civil
service. However, not all of these steps are clearly perceived by the population of Ukraine,
including civil servants, in particular, this refers to the announced reduction in the number
of civil servants and the use of contracts in the appointment of civil servants [7]. Thus, at
the end of 2019, the Minister of the Cabinet of Ministers of Ukraine D.O. Dubilet stated:
“We are cutting the staff of district state administrations (DSA) by 18,449 positions. As
long as the internal communication channels do not work properly in our state bodies, |
would like to address those civil servants who will be affected by such optimization. The
decision on redundancy was difficult but necessary. We must significantly increase the
efficiency of government agencies". According to the official, the Cabinet of Ministers of
Ukraine analysed all the functions of the DSAs and counted 111 of them in 11 areas. It
was decided to reduce their number [8].

The Law of Ukraine No. 117-IX “On Amendments to Certain Laws of Ukraine on
Reset of Power” dated September 19, 2019! amended the Law of Ukraine “On Civil
Service?, which in particular provides for simplification of the procedure for admission
to civil service and dismissal from it, increasing the responsibility of civil servants for
achieving the results of their activities, and a contractual form of admission to the civil
service was introduced. The latter requires special attention, as the contract is a special
form of fixed-term employment contract, the specific features of which are the need for its
permanent renegotiation (two months prior to the expiration of the contract, it may be
extended or concluded for a new term by agreement of the parties) and the possibility of
dismissal of civil servant exclusively based on the expiration of the contract. This
significantly weakens the position of civil servants in civil service relations [9-11]. It
should be noted that the issues of legal regulation of relations in the civil service have been
studied by such researchers as: V.S. Venediktov [12], K.Yu. Melnyk [13; 14], P.D.
Pylypenko [15], V.I. Prokopenko [16] and others. Despite the existence of a wide array of
publications that investigate various issues of legal regulation of relations in the civil
service in different historical periods, recent changes in relevant national legislation have
not yet been the subject of scientific research.

In view of this, the scientific analysis of the abovementioned reform measures in the
context of protection of the rights of civil servants and further functioning of state bodies
currently appears to be important.

1. MATERIALS AND METHODS

The paper is based on the study of scientific achievements of foreign and domestic
scientists and the results of research of provisions of national labour legislation and the
provisions of national legislation on civil service. The study examined the work of
representatives of the science of labour law, which highlights the legal nature of the

! Law of Ukraine No. 117-1X “On Amendments to Certain Laws of Ukraine on Reset of Power” (2019,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/117-20.

2 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.
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reduction in the number of employees and the civil service contract as a kind of labour
contract. The provisions of the Labour Code of Ukraine and the Laws of Ukraine No. 889-
VIII “On Civil Service” dated December 10, 2015 and No. 117-IX “On Amendments to
Certain Laws of Ukraine on Reset of Power” dated September 19, 20192, were developed,
which provide rules for the application of the contract upon hiring and introducing
redundancy of civil servants. To achieve the purpose of the article, which is to provide
scientifically sound conclusions and proposals for improving reform measures in the civil
service regarding redundancy of civil servants and introduction of a contractual form of
involvement in the civil service, an appropriate research algorithm was selected, inherent
in the set of collected materials, conditions, and the forms of the paper.

The methodological basis of the study included general scientific and special
scientific methods, the use of which is conditioned upon the purpose of the study and the
need to use theoretical advances in labour and administrative law. The paper employed the
dialectical method, the Aristotelian logical method, the comparative law method, and the
method of system analysis. In their interaction, all the specified methods allowed to carry
out a full-fledged completed legal study, each of the methods was used at a certain stage
of the study, so the methodology is complex, multiple, and pluralistic. The basis of the
research methodology is the dialectical method as an objectively necessary logic of the
movement of cognition, which allows to consider the subject matter in its development,
the interrelation arising from the material conditions of social life. This method allows to
elaborate on the essence of such a complex phenomenon as civil service, including the
specific features of identifying this essence in the particular historical conditions of modern
Ukraine. The dialectical method allowed to investigate the issues of civil service reform in
their development and interrelation and to determine the feasibility of such reform
measures as reducing the staff of civil servants and the introduction of a contractual form
of involvement in the civil service.

The Aristotelian method allowed to study the contract for civil service as a holistic
legal phenomenon and to determine the features of concluding a contract for civil service.
With the help of the Aristotelian method, the shortcomings of legislative provisions that
may affect the quality of guarantees of the rights of civil servants were identified, and
proposals for their elimination were provided. The use of the comparative law method
allowed to determine the differences between the provisions of national labour legislation
and provisions of national legislation on civil service, which provide for rules to reduce
the staff of civil servants, including guarantee their rights upon dismissal on a
corresponding basis.

The method of systematic analysis was used in the study of scientific positions on
the nature of staff reductions and the contractual form of employment, including the
relevant provisions of national legislation. System analysis convincingly proves that the
modern science of administrative and labour law requires a new understanding of the place
of relations of civil service in the subject of these branches of law. The solution to this
issue will help resolve the extension of the general labour legislation to civil servants and

! Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

2 Law of Ukraine No. 117-IX “On Amendments to Some Laws of Ukraine on Restarting Power”. (2019,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/117-20.
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bring the civil service legislation regarding the record of service in accordance with the
Labour Code of Ukraine.

2. RESULTS AND DISCUSSION

The legal literature expresses the position that the reduction of staff should improve the
operations of the institution, optimize the number of employees. Thus, A.R. Matsiuk and
Z.K. Symorot points out that staff reduction is one of the measures aimed at improving the
work of the enterprise, institution, organization, staffing them with the most qualified
personnel [17]. According to Ye.A. Klonov, staff reduction is a reduction in the established
number of employees of the enterprise or institution with a simultaneous reduction of the
scope of work (or without such), which is carried out by the administration in accordance
with certain procedures, and aims to improve the organization of the apparatus,
rationalization of the enterprise (institution) and retention of the most skilled workers [18].
O.B. Prudyvus notes that the reduction of staff is carried out on the initiative of the owner
or its authorized body; the purpose of redundancy is to improve the work of the enterprise,
institution, organization and to staff it with the most qualified personnel. The redundancy
entails the removal of a full-time position. If downsizing can occur without the elimination
of the relevant positions, the redundancy always entails a reduction in the number of
employees [19].

The above indicates that both modern government officials and scientists point to the
undoubted benefits for government agencies, enterprises and organizations to apply staff
redundancy. Indeed, to optimize the activities of legal entities and for their more efficient
functioning in certain situations, the use of staff redundancy is appropriate. However, we
should not forget about the other side of this measure, because staff redundancy leads to
negative consequences for the latter, when the employee is dismissed and needs to find
another job. Moreover, a situation is created when employees are "redundant” and unable
to continue working in the absence of their guilt and signs of incompatibility with the
position. These negative aspects of staff reductions are to some extent offset by the
provisions of national labour legislation, which establish enhanced measures to protect the
rights of employees in case of such dismissal. In particular, the Labour Code of Ukraine
(hereinafter referred to as the Labour Code)! establishes general guarantees for all
employees in this area.

We shall note that the redundancy of civil servants is based on the rules of special
legislation. Thus, paragraph 1 of Part 1 of Art. 87 of the Law of Ukraine No. 889-VIII "On
Civil Service" dated December 10, 20152 as a basis for termination of civil service at the
initiative of the appointing entity provides for the redundancy of civil servants,
displacement of a civil service job due to changes in the structure or staffing of public
bodies without reduction of staff of civil servants, reorganization of the state body.

It should be noted that the latest amendments to the Law of Ukraine No. 889-VIII
“On Civil Service” dated December 10, 2015 introduced by the Law of Ukraine No. 117-
IX “On Amendments to Certain Laws of Ukraine on Reset of Power” dated September 19,

! Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.
2 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.
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2019 repealed the following rules of Part 3 of Art. 87 of the Law of Ukraine "On Civil
Service"2, which should be considered as guarantees of the rights of civil servants upon
redundancy: "The procedure for redundancy of civil servants based on paragraph 1 of part
1 of this article is determined by labour legislation. Redundancy based on paragraph 1 of
part 1 of this article is allowed only if the civil servant cannot be transferred to another
position in accordance with their qualifications or if they refuse such transfer".
Furthermore, the draft Law of Ukraine No. 1066 "On Amendments to Certain Laws of
Ukraine on Reset of Power" dated August 29, 20192 attempted to steamroll in Art. 5 of the
Law of Ukraine "On Civil Service"* the provision that the provisions of labour legislation
do not apply to civil servants, except cases directly stipulated by this Law. Such a
provision, if adopted, would completely remove the possibility of applying the provisions
of labour legislation on redundancy to civil servants.

We shall remind you that the labour legislation of Ukraine establishes quite
significant guarantees for the rights of employees who are dismissed in such way. Thus, in
accordance with Parts 1 and 2 of Art. 49-2 of the Labour Code workers shall be given
personal advance notice no later than two months prior an upcoming dismissal. Upon
dismissal, the pre-emptive right to retain the job, stipulated by Art. 42 of the Labour Code®.
, Is considered. Such right is primarily granted to workers with higher qualifications and
productivity. Under equal conditions of labour productivity and qualification, the
advantage in job retention is given to: 1) family — in the presence of two or more
dependents; 2) persons in whose family there are no other employees with independent
earnings; 3) employees with long continuous work experience at the given enterprise,
institution, organization; 4) employees who study in higher and secondary special
educational institutions on the job; 5) participants in hostilities, victims of the Revolution
of Dignity, persons with disabilities as a result of war and persons covered by the Law of
Ukraine "On the Status of War Veterans, Guarantees of Their Social Protection"®,
including persons rehabilitated in accordance with the Law of Ukraine "On the
Rehabilitation of Victims of Repressions of the Communist Totalitarian Regime of 1917-
1991"7, from among those who were subjected to repressions in the form (forms) of
deprivation of liberty (imprisonment) or restriction of liberty or forced unjustified
placement of a healthy person in the psychiatric facility according to the decision of a
quasi-judicial body or other enforcement bodies; 6) authors of inventions, utility models,
industrial designs and innovation proposals; 7) employees who received an occupational

! Law of Ukraine No. 117-1X “On Amendments to Some Laws of Ukraine on Restarting Power”. (2019,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/117-20.

2 lbidem, 2019.

3 Law of Ukraine No. 1066 “On Amendments to Certain Laws of Ukraine on Reset of Power”. (2019,
August). Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/J100045A.html.

4 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

5 Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

6 Law of Ukraine No. 3551-XII “On the Status of War Veterans, Guarantees of Their Social Protection”.
(1993, November). Retrieved from https://zakon.rada.gov.ua/laws/show/3551-12.

" Law of Ukraine No. 962-XII “On the Rehabilitation of Victims of Repressions of the Communist
Totalitarian Regime of 1917-1991”. (1991, April). Retrieved from https://zakon.rada.gov.ua/laws/show/962-
12.
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injury or occupational disease at this enterprise, institution, organization; 8) persons
deported from Ukraine, within five years from the time of return to permanent residence
in Ukraine; 9) employees from among former servicemen of conscript service, military
service on conscription during mobilization, for a special period, military service on
conscription of officers and persons who served alternative (non-military) service — within
two years from the date of their discharge from service; 10) employees who have less than
three years left before the retirement age, at which the person is entitled to receive pension
benefits. Preference in leaving work may be given to other categories of employees, if it is
envisaged by the legislation of Ukraine.

Part 3 of Art. 49-2 of the Labour Code? stipulates that simultaneously with the notice
of dismissal, the owner or its authorized body shall offer the employee another job at the
same enterprise, institution, organization. In the absence of jobs in the relevant profession
or specialty, as well as in case of refusal of the employee to transfer to another job at the
same enterprise, institution, organization, the employee, at its discretion, seeks help from
the state employment service or becomes self-employed. If the redundancy is collective,
then in accordance with Art. 48 of the Law of Ukraine "On Employment of the
Population™?, the owner or its authorized body shall notifiy the state employment service
of the planned redundancy. It should be noted that today the Law of Ukraine "On Civil
Service" contains rules that in some way comply with the Labour Code, which establishes
guarantees of the rights of employees who are dismissed due to staff redundancy. Thus,
Part 4 of Art. 87 of the Law of Ukraine "On Civil Service"® envisages that in case of
dismissal from the civil service based on paragraph 1 of part 1 of this article, the civil
servant shall be paid severance pay in the amount of the average monthly salary. A similar
provision is contained in Art. 44 of the Labour Code*, which establishes that upon
termination of the employment contract on the studied grounds, the employee shall be paid
severance pay in the amount of not less than the average monthly salary.

The following provisions of the Law of Ukraine "On Civil Service™ do not
contradict the provisions of the Labour Code®:

- acivil servant who was dismissed according to paragraph 1 of Part 1 of this article,
if a new post is created in the state body from which they are dismissed or a vacant post
corresponding to the qualification of a civil servant appears within six months from the
date of dismissal by decision of the appointing entity may be appointed to an equivalent or
subordinate post of civil service, if they were appointed to a position in this body according
to the results of the competition (Part 3 of Article 87);

- an order (instruction) on dismissal of a civil servant in cases envisaged by Part 1 of
this Article may be issued by the appointing entity or the head of the civil service during
the period of temporary incapacity of the civil servant or his leave, indicating the date of

! Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

2 Law of Ukraine No. 5067-VI “On Employment of the Population”. (2012, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/5067-17.

3 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

4 Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

® Law of Ukraine No. 889-VIII “On Civil Service”, op. cit.

& Labour Code of Ukraine, op. cit.
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dismissal, which is the first working day after the day of termination of temporary
incapacity for work specified in the document on temporary incapacity for work, or the
first working day after the end of leave (Part 5 of Article 87).

The above analysis of the provisions of national legislation proved the selective
approach of the legislator to enshrine in the Law of Ukraine "On Civil Service" the
provisions of general labor legislation on guarantees of employees' rights upon dismissal
in case of redundancy. This creates a situation when in one case the provisions of the Law
of Ukraine "On Civil Service"! duplicate the provisions of the Labour Code, in another —
do not contradict the provisions of the Labour Code, in yet another — do not envisage the
provisions of the Labour Code?.

Given the negative consequences for the civil servant, which entails dismissal on
redundancy, and based on the fact that the Labour Code of Ukraine stipulates a set of
guarantees for the rights of employees upon dismissal on appropriate grounds, which have
been tested over time, it is appropriate to extend the respective provisions of the Labour
Code? to civil servants. To this end, we propose to supplement Part 3 of Art. 87 of the Law
of Ukraine "On Civil Service"* with provision of the following content: "The procedure
for dismissal of civil servants according to paragraph 1 of Part 1 of this article, in the part
that is not regulated by this Law, shall be determined by labour legislation™.

The innovation of the Law of Ukraine No. 889-VIII "On Civil Service" dated
December 10, 2015°, introduced by the Law of Ukraine No. 117-1X "On Amendments to
Certain Laws of Ukraine on Reset of Power" dated September 19, 20198, is the introduction
of a contract form of civil service. Thus, Part 1 of Art. 31-1 of the Law of Ukraine "On
Civil Service"’ provides that with a person appointed to the post of public service, a
contract for civil service may be concluded in accordance with the procedure approved by
the Cabinet of Ministers of Ukraine at the request of the central executive body, which
provides for the formation and implements national policy in civil service. It should be
noted that the contract as a basis for emergence of labour relations in Ukraine was
introduced by the Law of the USSR "On Amendments to the Labour Code of the Ukrainian
SSR upon the Transition of the Republic to a Market Economy" dated 20.03.19918. As
noted by P.D. Pylypenko, it was originally thought that a contract is a tried and tested
option in the West for recruiting, which encourages the employee to work creatively and
selflessly. With its help, the employer has the opportunity to develop a more qualified
workforce capacity and get rid of lazy, dishonest employees who violate labour discipline.
Thus, contracts were supposed to solve all the problems that existed at the time in socialist
communal organization of labour [15]. V.S. Venediktov points out that the contract
became widespread in the regulation of labour relations in the branches of the national

! Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

2 Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

% lbidem, 1971.

4 Law of Ukraine No. 889-VIII “On Civil Service”, op. cit.

S Ibidem, 2015.

6 Law of Ukraine No. 117-IX “On Amendments to Some Laws of Ukraine on Restarting Power”. (2019,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/117-20.

" Law of Ukraine No. 889-VIII “On Civil Service”, op. cit.

8 Labour Code of Ukraine, op. cit.
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economy due to the fact that it provided greater freedom in the regulation of labour
relations by employers by means of appropriate consensus to establish the content of the
contract, especially benefits and guarantees of social security [12]. We shall note that the
contract is a fixed-term employment agreement. Nowadays, the scope of contracts, in
accordance with Part 3 of Art. 21 Labour Code, is limited by the laws of Ukraine. That is,
contracts can be concluded by employers only with those categories of employees that are
clearly defined by law. This means that the state sets certain barriers to the application of
contracts, primarily because the main employment contract in Ukraine, in accordance with
Art. 23 Labour Code?, is indefinite.

The legal literature expresses a negative attitude towards the use of contracts in its
modern form. Thus, K.Yu. Melnyk points out that the contract, given its fixed-term nature,
does not ensure the stability of labour relations. Furthermore, this type of fixed-term
employment contract does not even allow the possibility of its transformation into an
employment contract for an indefinite period. "Contracts for service in law enforcement
agencies reduce the protection of employees of these bodies in labour relations. This is
primarily manifested in the fact that employees can be dismissed at the end of the contract
without explanation. Also, the use of contracts in recruitment opens up certain
opportunities for abuse by law enforcement officials”, said the scientist [14]. According to
S.V. Vereitin, the application of contracts is beneficial, first of all, to the employer, i.e. the
management of police bodies and departments, as it allows to dismiss a police officer at
the end of the contract without explanation. For the police officers, concluding contracts
is unprofitable, as it weakens their position, making them to some extent a “"temporary"
employee [20]. V.I. Prokopenko points out that the contract significantly restricts the
labour rights of workers, even without containing conditions that infringe on their rights.
And if it still includes conditions when even the minimum labour guarantees are not
observed by the employer, it is hardly possible to refer to the proper protection of labour
rights of workers and the need for legal regulation of labour relations in general by the
state. With that, there is a threat that the violation of labour rights may not be compensated
by any additional benefits and advantages [16]. The Law of Ukraine "On Civil Service"
sets restrictions on the use of contracts in state agencies. Thus, in accordance with Part 1
of Art. 31-1, paragraph 3 of Part 2 of Art. 34 and Part 3 of Art. 34 of the Law?, firstly, the
contract may be concluded if necessary to ensure the organization and performance of tasks
of a temporary nature (for civil service positions of categories "B" and "C"), secondly, the
number of civil service positions in the state agency, for which a fixed-term appointment
is made (including under a contract), may not exceed 7 percent of the total number of full-
time civil service positions in a state agency.

The legislator does not clearly define the range of positions for which appointments
can be made with the conclusion of a contract for civil service. Thus, in accordance with
Part 3 of Art. 31-1 of the Law of Ukraine "On Civil Service"?, the decision to allocate a
civil service position to positions for which the appointment is made with the conclusion
of a contract for civil service, is made by the appointing entity or the head of the civil

! Labour Code of Ukraine. (1971). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

2 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.

3 Ibidem, 2015.
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service before the competition. We believe that the national legislator made a better call in
Art. 63 of the Law of Ukraine "On the National Police"!, which clearly defined the
categories of posts for which appointment is carried out under the contract. The indicated
approach, in our opinion, reduces subjectivity and corruption risks upon recruiting.

The positive thing is that the national legislator in Parts 4 and 5 of Art. 31-1 of the
Law of Ukraine "On Civil Service"? stipulated the need to provide information on the
essential terms and conditions of the contract in the announcement of the competition for
civil service positions, appointments to which are made with the conclusion of a civil
service contract, and established a list of essential contract terms and conditions. These
are, firstly, the place of work and position in the civil service, secondly, special
requirements for persons applying for a position in civil service, thirdly, the date of entry
into force and duration of the contract, fourthly, the rights and obligations of the parties,
fifthly, tasks and key indicators of effectiveness, efficiency, and quality of their
implementation, deadlines for their implementation, sixthly, the regime of work and rest,
seventhly, terms of remuneration, eighthly, the responsibility of the parties and dispute
resolution, ninthly, the grounds for amendment, termination, and cancellation of the
contract. It is impossible to fully agree with the attribution of special requirements to
persons applying for a civil service position to the essential terms and conditions of the
contract. Such requirements are established by special legislation and apply regardless of
their inclusion or non-inclusion in the contract of civil service. It is also necessary to agree
with K.Yu. Melnyk, who considers it inexpedient to include in the list of essential terms
and conditions of the contract such a terminological construction as "termination and
cancellation of the contract”, because the term "termination of the contract"” is broader than
"cancellation of the contract” and includes the latter. The researcher believes that it is
enough to leave along with the amendment of the contract its termination in the list of
essential terms and conditions of the contract [13].

The Law of Ukraine "On Civil Service" stipulates that a contract for civil service is
concluded for a period of up to three years. Therefore, the lower limit of the contract term
is not established by legislation, and so contracts can be concluded for any minor period,
even for one month. In our opinion, the use of such "temporary" civil servants may reduce
the efficiency of state agencies, given the lack of interest of civil servants in achieving the
long-term purpose of a state agency and maintaining its authority. Thus, we consider it
appropriate to word Part 8 of Art. 31-1 of the Law of Ukraine "On Civil Service"® as
follows: "The contract for civil service is concluded for a period of one to three years".

CONCLUSIONS

Analysis of current issues of civil service reform provides several proposals and
recommendations for improving national legislation in the field of civil service and the
practice of its application, namely:

! Law of Ukraine No. 580-VIII “On National Police”. (2015, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/580-19.

2 | aw of Ukraine No. 580-VIII “On National Police”, op. Cit.

3 Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/889-19.
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1. There is a feasibility of appropriate revision of the Law of Ukraine "On Civil
Service": 1) to supplement Part 3 of Art. 87 of the Law of Ukraine "On Civil Service" with
the following provision: "The procedure for dismissal of civil servants based on paragraph
1 of part 1 of this article, in the part not regulated by this Law, is determined by labour
legislation”; 2) to supplement Art. 31-1 of the Law of Ukraine "On Civil Service" with an
indicative list of categories of positions to which appointments may be made under a
contract for civil service; 3) to word Part 8 of Art. 31-1 of the Law of Ukraine "On Civil
Service" as follows: "The contract for civil service is concluded for a period of one to three
years".

2. It is necessary to create new productive jobs in various sectors of the national
economy prior to the planned collective redundancy of civil servants, where they will be
sent after retraining.

3. Reforms of society and public administration should be carried out after a
thorough study of public opinion, analysis of the possible negative consequences of these
reforms, the development and implementation of compensatory mechanisms. It is also
mandatory to involve scientists, practitioners, employers, and representatives of public,
including trade unions, in the reform process. Especially when it is reforms that affect the
rights and freedoms of citizens in the field of providing them with livelihoods.
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Tersina BaaepiiBua boanap

Kagedpa yusirvrozo npasa
Kuiscoxuii nayionarvruil ynisepcumem imeri Tapaca Illesuenka
Kuis, Yxpaina

AESIKI IIPOBAEMHI ACITEKTU 3AIMCHEHHSI TA 3AXUCTY
MAVHOBMX ITPAB ITO APY KK

AHOTaWifA. AxmyanvHicme 00CHiOJHCeHHA npobiem, noe’sA3aHux 30 30IUCHEHHAM
NOOPYHCHCAM 3AKPINJIEHUX 8 CIMEUHOMY 3aKOHOO0ABCMEI MAHOBUX NPA8 MA iX 3aXUCMOoM
YV pasi HeGU3HAHMs, OCHOPIOGAHHS YU NOPYUIEHHS 3YMOGIeHAd MUM, WO MAUHO8I npasd
NOOPYHCIHCA  CMAHOBTISIML  OCHOBY NPABOBO20 CMAMYCY HON06IKA 1 OPYICUHU, a iX
peanizayia ciy2ye 3MIYHEHHIO MAUHOBUX 3acad cim’i, 3abe3neuenHio MamepianrbHO20
000pobymy sk noopyacoics, max i dimeu. Mema 0ocniodcenHss nonsieac y 6UAGIeHHI
NpO2anuH y 3aKOHO0A8CMSI, W0 Pe2yNioe€ MAHOBI BIOHOCUHU NOOPYAHCHCS MA 3 'SCYBAHHI
ix eniugy Ha 3abe3neueHus 30iUCHEeHHs ma 3aXucmy ixHix maunosux npas. llpu nposedenni
00CNi0JCeHHs OYIU BUKOPUCMAHT PI3HOMAHIMHI Memoou HAyKo8o2o nisHawHA. Tak,
icmopuyHuLl Memoo 8UKOPUCMO8Y8ascs npu ananizi Hopm Kodexcy 3akoHie npo winiob ma
cim’to Ykpainu, wo pecynioganu MaiiHogi npasa noopyHcocs ma eUsHA4AIU cnocoou ix
saxucmy. Ilopieuanbho-npagosuti memoo 3acmocogyeascss 0aa nopisHanus nopm LK
Vkpainu ma CK Vkpainu, wo pezynioroms nodibni abo cxodxici i0HOCUHU, 30Kpema ujo0o
CNIibHOI CYMICHOI 81ACHOCMI, BUSHAHHS HEOIICHUMU 002080pi6 mowo. Memoou ananizy i
cuHme3y 3acmoco8ysanucs Ojisi 8UsGleHHs HeO0ONiKI8 I NPO2AIUH 8 YUHHOMY CIMeluHOMY
3aKOH00aécmei ma 6 npakxmuyi 1oeo 3acmocysanus. Ha niocmasi gpopmanoro-n02iunoco
Memoody chopmynbo8ari npono3uyii w000 YOOCKOHANEHHS 0eAKUX NOJIONCEHb CIMElUH020
3akonodaecmea Ykpainu. B pobomi posenanymo 3azanbHe Npasuno, 32i0HO 3 SKUM
OPYACUHA, HONOBIK POZNOPAOHCAIOMBCA MAUHOM, WO € 00 '€EKMOM Npasa CRilbHOi CyMiCHOT
81IACHOCMI NOOPYHCIHCA, 34 83AEMHOIO 3200010. [Hwul acnekm 30iticHeHHA MAUHOB8UX NPAs
NOOPYIHCHCA CMOCYEMBCA YMPUMAHHA MA 1020 Npagoeo2o pezyniosanHsa. He menw
NpOONeMHUM ACNEeKMOM 30IUCHEHHS Md 3aXUCMY MAUHOBUX NPA8 NOOPYHCHCA, SAKUL
Ppo3enAHYmMuULl 8 pobomi, € NUMAHHA WOO0 NOOILNY MaliHA. 30Kpemda, 8 CYOO08ill npaKmuyi
npu po3ensioi cnpas npo oL MAUHA NOOPYIHCHCA BUHUKAIOMb CKIAOHOWI V pa3i 8i0cmyny
80 3acaou piGHOCMI YACMOK NOOPYHCIHCA 3a 0OCMABUH, WO MAIOMb iICMOMHEe 3HAUEHHS.
Taxi obcmasunu, WO aHANI3YIOMbCSA 6 CMammi, MOXCYymb Oymu niocmasamu 5K
3MEeHUleH S, MAK i 30i1bUleH S YACTKU 0OHO20 3 NOOPYIHCHCA, Y MOMY YUCTT — KOTUUHBORZO.
Ooeporcani pe3yromamu MONCYMb OYMU SUKOPUCMAHI NPU YOOCKOHANIEHHI CIMEH020
3aKOHO0A8CMBA ma NPAKMUKU U020 3ACMOCY8AHMA, 6 NOOAIbUIUX —HAYKOBUX
O0CNIONHCEHHSAX, WO CIMOCYIOMbCSA MAUHOBUX NPAB NOOPYHCIHCA, A MAKONHC NPU BUKIAOAHHI
KYpCY CiMelH020 npasa 6 HagyalbHUX 3aK1aoax eUuoi oceimu.

Kuro4uoBi cjioBa: criibHE MaliHO, BU3HAHHS JIOTOBOPY HEAIMCHUM, YTPUMaHHS OJHOTO 3
MOAPYOKS, MTOALT MaifHa, TUTFOOHUI JOTOBIp.
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SOME PROBLEM ASPECTS OF IMPLEMENTATION AND
PROTECTION OF PROPERTY RIGHTS OF SPOUSES

Abstract. The relevance of research on the problems associated with the implementation
by spouses of enshrined in family law property rights and their protection in case of non-
recognition, contestation or violation due to the fact that the property rights of spouses
form the basis of the legal status of spouses and their implementation serves to strengthen
the family’s the material well-being of both spouses and children. The purpose of the study
is to identify gaps in legislation governing spouses’ property relations and to determine
their impact on securing the enjoyment and protection of their property rights. Various
methods of scientific knowledge were used in the research. Thus, the historical method was
used in the analysis of the provisions of the Code of Laws on Marriage and Family of
Ukraine, which regulated the property rights of spouses and determined ways to protect
them. The comparative legal method was used to compare the norms of the CC of Ukraine
and the FC of Ukraine governing alike or similar relations, in particular regarding shared
ownership, invalidation of contracts and the like. Methods of analysis and synthesis were
used to identify the shortcomings and gaps in current family law and in the practice of its
application. On the basis of the formal-logical method, proposals for improvement of some
provisions of the family law of Ukraine were formulated. The paper considers the general
rule that a husband, wife disposes of the property, which is the subject of the joint property
right of the spouse, by mutual consent. Another aspect of spousal property rights concerns
the maintenance and legal regulation of a spouse. No less problematic aspect of the
exercise and protection of property rights of spouses, which is considered in the paper, is
the issue of property division. In particular, in case law, when considering cases of
separation of property of a spouse, difficulties arise in the event of deviation from the
principle of equality of spouses in the circumstances of significant importance. Such
circumstances, which were analysed in the article, may be the reasons for both a decrease
and an increase in the share of one of the spouses, including the former. The results
obtained can be used to improve family law and the practice of its application, in further
scientific studies concerning the property rights of spouses, as well as in teaching the
course of family law in higher education.

Keywords: joint property, invalidation of a contract, support of one spouse, separation of
property, marriage contract.
INTRODUCTION

An important area of application of the rules of family law, designed to regulate relations
between spouses, is the sphere of property relations, characterised by certain
characteristics. The specificity of these relations is, in particular, that they are regulated, in
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addition to the norms of the Family Code of Ukraine! (hereinafter — the UK Code), by a
number of general rules on property, means, property rights, protection of property rights,
etc. of the Civil Code of Ukraine? (hereinafter — the CC of Ukraine), as well as rules of
other laws governing obligations, corporate relations, inheritance relationships, and more.
In the literature, attention has been paid to the unequal application by the courts of the
provisions of the Civil Code of Ukraine and the Ukrainian Criminal Code in cases when it
comes to the exercise of their property rights by spouses [1; 2]. One of the problems that
needs to be resolved is to ensure that the property rights of spouses are properly exercised
by them and to protect the said rights in case they are not recognised, violated or contested.

Among the principles of family law, some authors refer, in particular, to the principle
of judicial protection of family rights and interests [3-6]. One of the arguments of this
statement is called the norm of Part 10 of Art. 7 of the Criminal Code of Ukraine, according
to which “every participant in family relations has the right to judicial protection”.

The right to defence (not only judicial but also in extrajudicial form, including the
right to self-defence of the infringed right and interest) in the general theory of law and in
the science of civil law is considered by most scholars to be one of the competences within
the subjective law. Therefore, it can be assumed that the exercise of the subjective right of
a participant in family relations also includes the possibility of protecting that right.
Therefore, the allocation of the right to defence as an independent subjective right and as
a principle of family law is considered to be unjustified. At the same time, the issues related
to the implementation of spouses’ property rights are inextricably linked to the issues of
their protection.

Despite the fact that Part 1 of Art. 18 of the IC of Ukraine, in contrast to Part 1 of
Art. 15 of the Civil Code of Ukraine, does not indicate in which case a participant of family
relations has the right to appeal to a court for the protection of his right or interest, it is
clear that there are cases of its violation, non-recognition or contestation. Similarly, in this
part of Art. 18 of the FC of Ukraine should not be about any interest, but interest protected
by law. However, the wording of Part 1 of Art. 18 of the IC of Ukraine is built in such a
way that the main focus is on the attainment of a family member of a certain age, which
gives him the right to apply to a court for the protection of his right or interest. In this
regard, the author proposes to formulate part 1 of Art. 18 of the IC of Ukraine as follows:
“1. Every member of a family who has attained the age of fourteen has the right to a direct
appeal to a court for the protection of his or her right in the event of its non-recognition,
violation or contestation, and protected by law interest.

1. MATERIALS AND METHODS

Background materials for the study of some of the problematic aspects of the
implementation and protection of property rights of the spouses were the provisions of the
CC of Ukraine, the FC of Ukraine® and other regulatory legal acts, materials of court
practice, as well as sources of special literature on family law. The methodology of this
study is based on the combination of different methods of scientific knowledge. Their

! Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
2 Civil Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
3 Family Code of Ukraine, op. cit.

28



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

application has made it possible to establish that the implementation of spouses’ joint
property rights should be performed in accordance with the provisions of the FC of
Ukraine, as a special legal act, and not in accordance with the CC of Ukraine, which
contains general provisions on shared ownership. Thus, the historical method was used to
find out the content of the marriage and family laws of the Code of Laws on Marriage and
Family Law, which regulated the property rights of spouses and determined the procedure
for appealing to the court for protection of the violated right, before the adoption of the CC
of Ukraine. The comparative legal method was used to compare the norms of the CC of
Ukraine and the FC of Ukraine governing alike or similar relations, in particular regarding
shared ownership, invalidation of contracts and the like. This made it possible to conclude
that the legislator unjustifiably not included in the grounds for acquiring the right to
withhold the refusal of one spouse to financially support the other.

Methods of analysis and synthesis were used to identify the shortcomings and gaps
in current family law and in the practice of its application. Thus, based on the analysis of
Art. 76 of the FC of Ukraine, which established the right of a spouse to financially support
the other after a divorce, it was found that the legislator did not foresee the possibility of
concluding a contract of custody for them. Instead, the Principles of European Family Law
stipulate that spouses should be able to enter into a post-divorce custody agreement, which
may specify the amount of an allowance, the procedure, duration and conditions of
termination of the maintenance obligation and the possible waiver. In view of this, the
relevant changes to the FC of Ukraine were proposed.

On the basis of the formal-logical method, proposals are made to improve certain
provisions of the family law of Ukraine, in particular, concerning: the right of one spouse
to apply to court with a request for financial support from the other spouse; the right to the
financial support of a spouse with whom a child with disability lives after a divorce; the
right of the spouses to conclude a contract of custody not only during the marriage, but
also after divorce.

2. RESULTS AND DISCUSSION
2.1 Recognition of invalid property contracts

One of the aspects that should be addressed is the invalidation of contracts for the disposal
of property owned by g husband and wife on shared ownership, concluded by one spouse
without the consent of the other. As established by Art. 63 of the FC?, a wife and a husband
have equal rights to own, use and dispose of property belonging to them according to the
right of shared ownership, unless otherwise agreed by an agreement between them. In view
of this Part 1 of Art. 65 of the Criminal Code of Ukraine establishes that a husband and a
wife dispose of the property, which is the subject of shared ownership of the spouses, by
mutual consent. Consequently, when concluding contracts, one of the spouses is
considered to be acting with the consent of the other spouse (Part 2 of Article 65 of the FC
of Ukraine). These norms almost exactly coincide with the provisions of Part 1 and 2 of
Art. 369 of the CC of Ukraine on the exercise of the right of shared ownership, but the
main difference is that, as set out in Part 2 of Art. 68 of the FC of Ukraine, the disposal of
property that is the subject of the right of shared ownership, is carried out by the co-owners

! Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
.
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only by mutual consent, in accordance with the Civil Code of Ukraine after a divorce.
Thus, the provisions of Art. 369 of the Civil Code of Ukraine cannot be applied to relations
concerning the exercise of the right of shared ownership of spouses.

On this basis, the FC of Ukraine and the CC of Ukraine establish different legal
grounds for invalidation of contracts for disposal of property, which is the subject of shared
ownership. Thus, if according to Part 4 of Art. 369 of the Civil Code of Ukraine a
transaction concerning the disposal of joint property, made by one of the co-owners, may
be declared invalid by the court upon the claim of the other co-owner in the absence of the
co-owner who has performed the necessary powers, then according to Part 2 of Art. 65 UK
of Ukraine, wife, husband has the right to go to court with a claim to declare the contract
void as such, concluded by the other spouse without her, his consent, if this agreement
goes beyond the limits of a small household. Thus, the ground for invalidation of a contract
for the disposal of property that is the subject of shared ownership rights concluded by one
spouse is the absence of consent of the other spouse.

This fact is not taken into account not only in jurisprudence but also in scientific
research. Thus, N.A. Dyachkova and F.A. Tuchin consider that the provision that a
transaction concluded by one spouse without the consent of the other cannot be challenged
in court (since in Part 2 of Article 65 of the FC such the opportunity is given only for
transactions that go beyond the limits of a small households), contrary to Part 2 of Art. 4
of the CPC of Ukraine (an obvious mistake here, since Article 4 of the CPC of Ukraine
does not contain part 2). Accordingly, the authors believe that even a small household
transaction made by one spouse without the consent of the other can also be challenged in
court [7]. The author of this paper believes that this conclusion of the authors can be
extended to small household contracts concluded by one spouse, but the reason for their
invalidation will be not the absence of consent of the other spouse, but other grounds
provided by the CC of Ukraine.

Without prejudice to the question of the form and notarisation of such consent (Part
3 of Article 65 of the Criminal Code of Ukraine), although they are important enough for
the observance of property rights of spouses, it is worth noting that if the definition of small
household contract can be used by analogy of law the concept of small household
transactions, placed in Part 1 of Art. 31 of the CC of Ukraine, then the question what
contract can be considered as an agreement on valuable property, are not answered by
either the CC of Ukraine nor the FC of Ukraine. Case law, ignoring the direct reference in
Part 2 of Art. 65 of the UK of Ukraine on the invalidation of a contract concluded by one
spouse without the consent of the other, proceeds from the fact that “the disposal of joint
property without the consent of the other spouse can be a ground for invalidation of such
a contract only if the court finds that those of the spouse who entered into the joint property
agreement and the third party contracting party under such agreement acted in bad faith,
in particular that the third party knew or could not have known, under the circumstances
of the case, that the property was owned by the spouse under the shared ownership right,
and a spouse who concluded a contract, has not received the consent of the other spouse”.

Thus, the appeal of the Supreme Court of Ukraine to the principle of integrity in
considering cases of invalidation of contracts concluded without the consent of another
spouse, is characteristic of a number of its resolutions (of 07.10.2015, of 30.03.2016, of
07.09.2016, of 22.02.2017 etc.).
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The author believes that the reasons given by the court in these and other decrees are
based on the statement made by Yu.S. Chervonyi about the possibility of invalidating a
transaction, if it is proved that the other party to the transaction acted in bad faith, that is,
knew or should have known of the absence of consent to the exercise such transaction by
other co-owners or one of them [8], cannot be applied for recognition as invalid contracts
concluded by one spouse without the consent of the other. It is quite clear that a spouse
who concludes a contract without the consent of the other spouse can no longer act in good
faith. Regarding the behaviour of a contractor under a contract, the legislator does not take
it into account at all when determining the basis for the contract's invalidation in
accordance with Art. 65 of the FC of Ukraine. It is only about relationships between
spouses. Therefore, the court's reference to good faith, as one of the principles of civil law
(although such a provision under Article 7 of the CC of Ukraine is also inherent in family
law), according to which the parties to a contract should act, in this case is groundless.

Today, such erroneous practice has been altered by the legal opinion of the Grand
Chamber of the Supreme Court of November 21, 2018 in case No. 372/504/17 [9], which
was reflected in the following practice (Supreme Court’s Order of 30 January 2019 in case
no. 552/17826/16-c [10], of February 11, 2019 in Case No. 308/2205/16-c [11], etc.).
Courts now proceed from the fact that the law does not link the presence or absence of
consent of the co-owner to conclude a contract with good faith of the spouse who
concluded the joint property contract or of the third contracting party under such agreement
and does not raise the issue of the appeal of a contract in dependence on good faith of the
parties to a contract. True, there is some doubt as to the reference of the courts in the above
cases to Articles 369 and 215 of the Civil Code of Ukraine in the presence of a special
provision established by Part 2 of Art. 65 IC of Ukraine.

2.2 Rights of a spouse for allowance

An important aspect in the context of problems in the exercise of property rights of spouses
is the issue of legal regulation of maintenance. As Part 1 of Art. 75 of the FC of Ukraine
established, wife, husband should financially support each other. Maintenance relations
are regulated, in particular, by the rules of Chapter 9 of the FC of Ukraine, entitled “Rights
and Obligations of Spouses”, although in reality the provisions of this Chapter regulate not
only the rights and duties of the spouse, but also the right of a person to be supported after
a divorce (Article 76 of the FC of Ukraine) and the right to support women and men who
are not married to each other (Article 91 of the Civil Code of Ukraine).

Given that the FC of Ukraine has for the first time settled the property relations of a
woman and a man who live in the same family but are not married to each other or in any
other marriage, the author considers it appropriate to supplement the FC of Ukraine with
Chapter 9-1, to which, in particular, include Article 74, which, in author’s view, is
unreasonably set out in Chapter 8, “The right of shared ownership of spouses”, and Article
91 of the FC of Ukraine on the right to retain these persons, as well as to better regulate
property relations between these persons [12-14]. As the existing title of Chapter 9 of the
FC of Ukraine contains different rights and obligations — “right to withhold” and “duty to
withhold”, and the chapter itself regulates the relationship of maintenance both between
spouses and between former spouses, it seems that such corresponding to the content of
the norms contained therein after the implementation of the above amendments (regarding
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Chapter 8-1) would be another title of Chapter 9, namely: “Rights and Obligations of
Spouses and Former Spouses”.

It should be noted that the term “ former spouses” is used in the Principles of
European Family Law governing divorces and allowances between former spouses!
(hereinafter referred to as “Principles”), and the very principles of retention between
former spouses are enshrined in Part 1. However, the Principles do not contain provisions
governing the relationship between a spouse or a wife and husband who are not married.

The CC of Ukraine establishes general (Article 75) and special (Articles 84, 86, 88)
grounds for the acquisition of the right of allowance and conditions for its implementation.
Thus, according to Part 2 of Art. 75 of the FC of Ukraine the right to allowance (alimony)
has those of the spouse who: a) is incapacitated, b) needs financial assistance, provided
that the other spouse can provide financial assistance. In this case, a spouse who has
reached the retirement age, established by law, or is a person with a disability of group I,
I1or Il (Part 3 of Article 75 of the Insurance Code of Ukraine) is considered incapacitated.
One spouse is in need of financial assistance if his salary, pension, income from the use of
his property, other income do not provide him with the subsistence minimum required by
law. For example, having considered a statement of PERSON _1 on the Supreme Court of
Ukraine's review of the Supreme Specialised Court of Ukraine's decision on civil and
criminal cases of October 15, 2015 in a case against PERSON_1 to PERSON_2 about
recovering alimony from a disabled wife, the Court Chamber of Ukraine on the Resolution
of April 13, 2016, in Case No. 6-3066ts15 stated, in particular, that the materials of the
case indicate that the amount of the pension of the claimant as a disabled person of group
I is 1 149 hryvnas 72 kopecks.

Atrticle 7 of the Law of Ukraine “On the State Budget of Ukraine for 2015”2 stipulates
for 2015 the living wage for persons with disabilities from January 1, 2015 — UAH 949,
from September 1 — UAH 1,074. Therefore, PERSON 1 receives a disability pension in
the amount that provides its subsistence minimum, established by law for persons who
have lost their ability to work, and therefore cannot be considered as a person in need of
financial assistance in the sense of Article 75 Part 4 of the Criminal Code of Ukraine.
Taking into account the established circumstances, the court of cassation in the case being
reviewed reasonably agreed with the court of appeal of the refusal to satisfy the claims of
PERSON_1 on the recovery of alimony for her allowance as a disabled wife®.

Due to changes in the current legislation concerning the setting of minimum social
standards for which the minimum wage exceeds the living wage per person (see, for
example, Law of Ukraine of November 14, 2019 No. 294-IX “On The State Budget of
Ukraine for 2020”%), obviously, one should expect a decrease in the number of people in
need of financial assistance, but this does not solve other problems of support. For

! Principles of European Family Law regarding divorce and maintenance between former spouses. Retrieved
from http://ceflonline.net/wp-content/uploads/Principles-English.pdf

2 Law of Ukraine “On the State Budget of Ukraine for 2015”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/main/294-1X

3 Resolution of the Supreme Court of Ukraine in Case No. 6-3066¢ss15 (2016, April). Unified State Register
of Judgments. Retrieved from http:// www.reyestr.court.gov.ua/

* Law of Ukraine “On the State Budget of Ukraine for 2020”. (2019, November). Retrieved from
https://zakon.rada.gov.ua/laws/main/294-1X
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example, a systematic analysis of the above provisions of Art. 75 of the FC of Ukraine! on
the one hand, and Art. 55 of the Criminal Code of Ukraine (concerning the obligation of
the wife and husband to jointly care for the financial support of the family), Art. 60 of the
Criminal Code of Ukraine (concerning the right of shared ownership of property acquired
by the couple during the marriage) and Art. 63 of the Civil Code of Ukraine (concerning
the equality of the rights of the wife and the husband in the exercise of the spouses shared
ownership rights) — on the other indicates that the legislator unjustifiably not included in
the grounds for acquiring the right to withhold the refusal of one spouse in material support
of the other (as it was established by Part 1 Art. 32 of the Code on Marriage and Family of
Ukraine), since according to part 1 of Art. 75 of the FK of Ukraine, wife, husband should
financially support each other.

The current Ukrainian Family Code does not contain a rule that a spouse who
requires such maintenance has the right to go to court, although a similar provision was
contained in Part 1 of Art. 32 of the Marriage and Family Code of Ukraine. On this basis,
the author proposes to formulate part 2 of Art. 75 of the FC of Ukraine in the following
wording: “2. In case of refusal of such support, the spouse who is incapacitated, needs
financial assistance, has the right to allowance, provided that the other spouse can provide
financial assistance, has the right to go to court to request allowance.” Thus, in author’s
view, the spouses will be better informed about the possibility of protecting their violated
right [15; 16]. The above grounds for the occurrence and conditions for the exercise of the
right of spouses to allowance are established by law. At the same time, expanding the
dispositive principles of regulation of family relations in general (Part 2 of Article 7, Part
1 of Article 9 of the FC of Ukraine), and relations of spouses, in particular (Article 64 of
the FC of Ukraine), created the possibility of contractual regulation of the relationship of
spouses on allowance both in the marriage contract and in the spousal contract. Thus,
according to Art. 99 of the FC of Ukraine, the parties may agree to grant allowance to one
spouse regardless of disability and the need for financial assistance on the terms stipulated
in the marriage contract.

If the marriage contract specifies the terms, amount and terms of payment of
alimony, then in case of failure of one of the spouses to fulfil their obligations under the
contract, alimony may be charged on the basis of a notary's executive inscription. The
marriage contract may stipulate the possibility of termination of the right to support one of
the spouses in connection with the receipt of property (monetary) compensation. The
marriage contract may stipulate the possibility of termination of the right to support one of
the spouses in connection with the receipt of property (monetary) compensation. In
addition, in accordance with Art. 78 of the FC of Ukraine spouses have the right to enter
into an agreement for the maintenance of one of them, in which to determine the terms,
amount and terms of payment of alimony. The contract is made in writing and notarised.
In case of failure of one of the spouses to fulfil their obligations under the maintenance
agreement, alimony may be charged on the basis of a notary's executive inscription. In this
case, the execution of executive inscriptions by a notary shall be governed by the

provisions of Chapter 14 of the Law of Ukraine of September 2, 1993 “On Notary”?,

! Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
2 Law of Ukraine "On  Notary" of September 2, 1993. Retrieved from
http://zakon3.rada.gov.ua/laws/show/3425-12
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Chapter 16 of the Procedure for Notary Acts by Notaries of February 22, 2012*, and Clause
1 of the List of Documents on which indebtedness is enforced indisputably on the basis of
executive notaries dated June 29, 19992,

Having established the right to allowance after the dissolution of marriage (Article
76 of the Criminal Code of Ukraine)3, the legislator did not foresee the possibility of
concluding a contract of allowance between them. Instead, the Principles (Principle 2:10)
stipulate that the spouses should be able to enter into a post-divorce custody agreement,
which may specify the amount of the allowance, the order of exercise, the duration and
conditions of termination of the allowance obligation and the possible waiver of the
application for the allowance. Such an agreement must be in writing.

In view of this, the author considers it expedient to provide in the FC of Ukraine the
right of spouses to conclude a contract for their maintenance not only during marriage but
also after divorce, for which to exclude from the name of Art. 78 of the Criminal Code of
Ukraine the word “spouses” and add part 1 after the first sentence with the sentence of the
following content: “The former spouse has the right to enter into such a contract even after
the divorce”. In author’s view, making the proposed changes will allow a claimant to meet
his or her needs, at the expense of a person who has the ability to satisfy them, not only
during marriage but also after divorce. It is also advisable to grant the right to conclude an
allowance contract to a woman and a man who are not married (Article 91 of the Criminal
Code of Ukraine). Some special features characterise the special grounds for acquiring the
right to allowance and the conditions for its implementation.

1. Thus, according to Art. 84 of the FC of Ukraine, the wife has the right to be
supported by her husband during pregnancy, and the wife with whom the child resides —
from the husband-father of the child — until the child is three years old. However, if the
child has a physical or mental disability, the term increases to six years.

2. The man with whom the child lives has, according to Art. 86 of the FC of Ukraine,
the right to be supported by the wife-mother of the child until the child is three years old,
and in the case of the child's physical or mental development — until the child is six years
old.

3. If one of the spouses, including the able-bodied, lives with a child with a disability,
who cannot cope without permanent care of a third party, he or she is entitled to allowance
(Part 1 of Article 88 of the Criminal Code of Ukraine).

In spite of different subject composition and different grounds for holding the right
to withhold, all three cases share the following characteristics:

a) a person has the right to allowance irrespective of his financial position;

b) the condition for the exercise of the right to allowance is the ability of a husband
(wife, spouse) to provide financial assistance.

It should be noted that Art. 84 and Art.86 of the Criminal Code of Ukraine stipulate
that a pregnant wife, the wife with whom the child resides, the husband with whom the

! Order of the Ministry of Justice of Ukraine "Procedure for Notary Acts by Notaries of Ukraine". (2012,
February). Retrieved from http://zakon2.rada.gov.ua/laws/show/z0282-12

2 List of documents on which indebtedness is enforced indisputably on the basis of executive notaries: Decree
of the Cabinet of Ministers of Ukraine. (1999, June). Retrieved from http:
/lzakon3.rada.gov.ua/laws/show/1172-99-n/ed20150407

3 Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14
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child resides, have the right to maintenance even after the divorce. Art. 88 of the Criminal
Code of Ukraine does not contain such a rule, but some scholars suggest that the right to
maintain the spouse with whom the disabled child lives: a) is not terminated in the event
of divorce; b) may occur after divorce [17; 18]. Since this is merely an assumption that is
not based on law, it would be advisable to supplement Art. 88 of the Criminal Code of
Ukraine part 3 as follows: “3. The spouse with whom the child with a disability resides has
the right to maintenance even after divorce.”

2.3 Division of property of spouses

According to the general rule established by Part 3 of Art. 368 of the Civil Code of
Ukraine?, property acquired by spouses during marriage is their joint compatible property,
unless otherwise stipulated by the contract or law. This provision of the CC of Ukraine
was developed in Part 1 of Art. 60 of the FC of Ukraine?, according to which the property
acquired by the spouses during the marriage, belongs to the wife and husband on the right
of shared ownership, regardless of the fact that one of them did not have for a valid reason
(study, housekeeping, child care, illness, etc. ) self-employment (income). In practice,
often the question arises which rules of the codes — the CC of Ukraine, or the FC of Ukraine
— should be used in deciding whether to divide the property of a former spouse?
Relationships regarding the division of jointly owned property are regulated by Art. 372
of the CC of Ukraine, according to which: jointly owned property may be shared between
co-owners by agreement between them, except in cases established by law (Part 1 of
Article 372). In the case of division of jointly owned property, it is considered that the
shares of the co-owners in the common joint ownership are equal, unless otherwise agreed
by the agreement between them or the law (Part 2 of Article 372).

“Other”, relating to the determination of the size of the shares of co-owners in the
right of shared ownership, is established by Part 1 of Art. 70 of the FC of Ukraine, which
regulates relations regarding the division of property of spouses. The author believes that
this rule also applies to the division of property of a former spouses, since even after the
divorce, the property acquired during the marriage is owned by the former spouse on the
right of shared ownership. As noted in Part 1 of Art. 70 of the FC of Ukraine, in the case
of division of property subject to shared ownership of the spouses, the shares of property
of the wife and husband are equal, unless otherwise determined by the agreement between
them or the marriage contract (note the incorrect use of the terms “agreement” in this case
and “marriage contract” because the latter is also an agreement).

Thus, both civil and family law presuppose the equality of shares in the property of
the spouse, which is joint property. Exceptions to this rule may be established by an
agreement between the co-owners or the law (Part 2 of Article 372 of the Civil Code of
Ukraine), or an agreement between the wife and the husband (including the marriage
contract), as stipulated by Part 1 Art. 70 of the FC of Ukraine. Thus, the spouses can deviate
from the principle of equality of shares in the right of shared ownership by entering into
an agreement. However, in the case of a dispute over the division of property belonging to
the co-owners of the shared ownership, the share of the co-owner may be increased or
reduced by the court decision, taking into account the circumstances that are significant

L Civil Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
2 Family Code of Ukraine. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14

35



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

(par. 2 p. 2 Article 372 of the CC of Ukraine). However, the CC of Ukraine does not
disclose the content of the concept of “circumstances that are of significant importance”.
Obviously, this shortcoming is appropriate to remedy in the process of updating civil law
by defining in the code an approximate list of these circumstances.

Unlike the CC of Ukraine, Part 2 of Art. 70 of the FC of Ukraine, states that in
resolving a dispute over the division of property, the court may deviate from the principle
of equality of spouses in circumstances of significant importance, in particular if one of
them did not care for the financial support of the family, evaded participation in child
support (children), hiding, destroying or damaging common property, spending it to the
detriment of the family. In other words, the norm of using the word “in particular” lists an
approximate list of circumstances to reduce the share of one of the spouses in shared
ownership. Thus, the court, when deciding the issue of separation of property, may take
into account, in particular, the following circumstances, which are essential: the evasion
of one spouse from the support of the child; fulfilment by one of the spouses of obligations
to pay the loan under the loan agreement by transferring the money earned by it; failure to
fulfil and/or improper performance by one of the spouses of the obligation to repay the
funds obtained under the loan agreement, although in accordance with Part 4 of Art. 65 of
the FC of Ukraine, a contract concluded by one of the spouses for the benefit of the family
creates obligations for the other spouse if the property acquired under the contract is used
for the benefit of the family. In addition to the grounds for reducing the share of one of the
spouses, the FC of Ukraine (Part 3, Art. 70) provides that by the decision of the court the
share of the property of the wife, the husband may be increased if the children, as well as
the incapacitated adult son, daughter, reside with him/her, provided that the amount of
alimony they receive is insufficient to support their physical, spiritual development and
treatment [19]. In deciding which code — the Civil or Family Code — should be followed in
the division of property of a former spouse, in author’s view, it is necessary to take into
account the jurisprudence, in particular, the practice of the Supreme Court.

Thus, in the decision of May 24, 2017, in the case No. 6-843ts17, the Supreme Court
of Ukraine applied the rules of the FC of Ukraine regarding the division of property
belonging to a former spouse on the right of shared ownership. The Supreme Court of
Ukraine noted that in order to settle disputes arising from property relations between
spouses, including the former, they are subject to the application of the rules of the Family
Code of Ukraine. The position regarding the application the rules of the FC of Ukraine to
the division of the former spouses’ property belonging to them on the right of shared
ownership is confirmed also by the content of the decision of the Supreme Court of January
31,2019, in case No. 686/23104/17 [20]. It should be noted that according to the provisions
of family law, only the following property is divided: a) acquired during the marriage; b)
that is the subject of the shared ownership of spouses. Property which is the personal
private property of a wife, a husband, is not subject to division between them.

Types of property, which is the personal private property of a wife, husband, defined
by parts 1-5 of Art. 57 of the FC of Ukraine. The court may also recognise the private
property of a wife, a husband acquired by her/him during their separate residence in
connection with the actual termination of a marriage (Part 6 of Art. 57 of the FC of
Ukraine). For the application of the provisions of Part 6 of Art. 57 of the FC of Ukraine
presence of at least the following facts is required: 1) separate residence of husband and
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wife; 2) acquisition of property by the wife during separate residence; 3) the actual
termination of a marriage. These facts can be confirmed, in particular, by a court decision
in another case. In case if in property was invested, in addition to common funds, funds
belonging to one of the spouses, the share in this property, according to the size of his/her
contribution, is its personal private property (Part 7 of Art. 57 of the FC of Ukraine).

CONCLUSIONS

Thus, the study allows to formulate some conclusions. The right of shared ownership of
spouses should be implemented in accordance with the requirements of Art. 65 of the FC
of Ukraine, not Art. 369 of the FC of Ukraine, and therefore case law in cases of
invalidation of contracts concluded by one spouse without the consent of the other, requires
compliance with the provisions of family law. This conclusion also applies to the exercise
of right to shared ownership of property acquired during the cohabitation of a man and a
woman who live in the same family but are not married to each other or to any other
marriage. Husband and wife, though, are considered co-owners of property acquired by
them during the marriage, in the sense of Part 2 of Art. 372 of the CC of Ukraine, however,
the provisions of Art. 70 of FC of Ukraine should be applied to property division,
considering that the legal regime of their property acquired during the marriage period has
not changed after the termination of the said marriage. In general, the issues raised in this
article require further in-depth research in order to formulate proposals to improve the
existing civil and family law and to ensure consistent case law.
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Kagedpa uusirvtiozo npasa ma npouecy
XapxiecoKutl HAYIOHAALHULL YHI6epCUmem 6HYMpIuLHIX cnpas
Xapxis, Ykpaina

Cearocaas Oaexcanaposud CaimueHKO

Kagedpa yusirvro-npasosux oucyuniin
Xapxiscokuti HAYIOHAALHULL YHIGepCUmen SHYMPIULHIX cnpag
Xapxis, Ykpaina

INIACTABY BUHUKHEHHS, SMIHU TA IIPUIIMHEHHS
KOPIIOPATUBHUX ITPABOBIAHOCVH

AHoTauis. Kopnopamueri npagogioHocunu 00cums weUoKo po38UBaomsCs, Mum camum
VCKIAOHIOOMbCA, | 6I0NOBIOHO NOMPeOYIOMb HANEHCHO20 8pe2yniosants. Tomy ocHosHa
Mema pobomu nouseae y 6UHAUEHHI KOLa NiOCmMaé UHUKHEHHs, 3MIHU Ma NPUNUHEHHS.
KOpNopamusHux npagosioHocur. Memooonoeiuno 00CniodiceHHs: OPUOUYHUX akmis y
MeXauizmMi npasoeo2o pe2ynio8aHHs KOPNopamusHUXx npago8ioHOCUH YMOBHO NOOLIEHO HA
MpU 4ACMUHU: NPABONOPOOIHCYIOUI, NPABOSMIHIOIOUI MA NPABONPUNUHAIOYI NIOCMABU.
Oxpemo 6udineno 10puoudHull ckaao. Y sakocmi OcHO8HO20 Memody 006paHo memoo
0edykyii. B pobomi 36epmaemucs ysaea, w0 0CMAaHHi 3MIHU 3aKOHOOABCMEA MA CYO080i
NPAKMuKU, a pazom 3 HUMU i OOKMPUHU NPABA 3a1Uuams 6e3 8i0n06ioi HU3KY NUMAHD,
OOHe 3 AKUX — OKpeCleHHS KOAd Niocmas GUHUKHEHHs, 3MIHU md NPUNUHEHHS]
KOpnopamusHux npasosux 36’a3kie. [losedeno, wo maki niocmasu, y OisIbHOCMI
Kopnopayit 3a c80iM CKIA0OM I AKICMIO MOXNCYMb Oymu npocmumu i CKiaoHumu. /Jo
nepuiux 6i0HeceHo Ni0CmMasu, wo NOPoO*CYIOMb NPABOSi HACIIOKU ulle NPU HAABHOCMI
00H020 IOPUOUYHO20 hakmy, MOOi sIK 00 Opy2ux — NiOCMasu, 6 OCHOBI AKUX 3HAXOOSAMbCSL
KIIbKA 83AEMO3ANIEHCHUX IOPUOULHUX (haKmi8, a 8iON0BIOHO I0PUOUYHT (haKmu, U0 Maroms
MHOJNCUHHY npasogy cnpsamoganicms. FOpuouuni gakmu y Mmexaumizmi npasosozo
Ppe2yno8ants KOpRopamueHUX npasosioHOCUH Malomy yCi 03HaAKU MPAOUYITIHUX BUOOBUX
oughepenyiayiti OpUOUYHUX HaKkmie, Wo ICHYIOMb Y CYHUACHIU Npasosill OOKMpUHi ma
npaso3acmoco8Hill nNpaKkmuyi YyugiibHo2o npasa. Pazom 3 mum eonu marome i e1acmugi im
ocobusocmi, xapakmepui auwie 015 KOPROPpAmMuSHUX npagosux 36 ’a3kis. Ilpoeedenutl
aumaniz mMae meopemudne 3HaA4eHHs Olisl NOOANLUUX O0CNIONHCEHb MEXAHI3MY NPABOBO20
Ppe2yio8arHs. KOPNOPAMUBHUX 6i0HOCUH, OCKIIbKU 00380.IAE 3a 00NOMO2010 0€0YKMUBHO20
Memooy pOo3WUPUMU  VAGIEeHHS NpPO NIOCMAU BUHUKHEHHS, 3MIHU MAd NPUNUHEHHS
KopnopamusHux npagosioHocun. Lle, y ceoro uepey, cnpuamume gpopmyseannio yimxkoi ma
Hecynepeuiusoi cy0o8oi npakmuku.

KuaruoBi ciaoBa: rmopuaununuii  (axT, Koproparisi, TOBapUCTBO, KOPIOPATHUBHI
MIPAaBOBIAHOCHHHU, YYACHUK.
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REASONS FOR THE EMERGENCE, CHANGE AND TERMINATION OF
CORPORATE LEGAL RELATIONS

Abstract. Corporate relations are developing quite quickly, thus becoming more
complicated and, accordingly, in need of proper settlement. Therefore, the main purpose
of the work is to determine the range of grounds for the emergence, change and termination
of corporate relations. Methodologically, the study of legal facts in the mechanism of legal
regulation of corporate relations is conditionally divided into three parts: law-generating,
enforcing and terminating grounds. The legal structure is singled out. The deduction
method was chosen as the main method. The paper draws attention to the fact that recent
changes in law and jurisprudence, as well as the doctrines of law, leave unanswered a
number of questions, one of which is to define the circle of grounds for the emergence,
change and termination of corporate legal relations. It is proved that such bases in the
activities of corporations in their composition and quality can be simple and complex. The
first are the grounds giving rise to legal consequences only in the presence of one legal
fact, while the second is the basis on which there are several interrelated legal facts, and,
accordingly, legal facts having multiple legal directions. Legal facts in the mechanism of
legal regulation of corporate legal relations have all the signs of the traditional specific
differentiation of legal facts that exist in the current legal doctrine and applicable law of
civil law. At the same time, they have their own peculiarities, which are characteristic only
of corporate legal relations. The conducted analysis is of theoretical importance for
further research of the mechanism of legal regulation of corporate relations, as it allows
to expand with the help of deductive method the idea of the grounds for the emergence,
change and termination of corporate legal relations. This, in turn, will facilitate the
formation of clear and consistent case law.

Keywords: legal fact, corporation, partnership, corporate relation, party.

INTRODUCTION

The main purpose of law is to effectively regulate the most significant social relations,
which undoubtedly include corporate ones. The normative regulation of social relations is
achieved by the functioning of a certain instrumental system that embodies the rule of law
in life, transforming it from the sphere of the proper into the sphere of being [1]. The rule
of law is implemented through a mechanism of legal regulation, an element of which is
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legal facts. It is from the latter that law from the sphere of the proper turns into the sphere
of real. Therefore, their definition creates an opportunity not only to determine the moment
from which the dynamics of corporate relations begin, but also the types of such
dynamic processes.

It is obvious that European integration processes in Ukraine indicate the relevance
of checking existing legal knowledge regarding their compliance with current trends in
society, including knowledge about legal facts in the mechanism of legal regulation of
corporate relations. However, domestic legal science, in authors’ opinion, has not yet fully
formed a unified view of the mechanism of legal regulation of corporate relations, and in
particular, of such an element as a legal fact. As a result, domestic corporate legislation
remains imperfect and haphazard, complicating the implementation of a nationwide
program in terms of its adaptation to European Union law. Therefore, such adaptation
occurs, in some places, haphazardly. This is indicated by the constant accumulation of the
legislative array, the almost continuous introduction of changes, additions to existing
regulations, the introduction of new legal concepts, which, sometimes, are not
characteristic of the domestic legal system and traditions of constructing legal
structures, etc. At the same time, the recodification of civil law has again raised the
question of determining the place of corporate law in the civil law system of Ukraine. Some
scholars believe that a separate area of corporate law should be formed, while others
believe that it is only a civil law institute. In this regard, it justifies the feasibility or
inappropriateness of allocating legal facts (legal sets of facts) into a separate group (special
kind) — corporate legal facts. The lack of determination as to the existence of corporate
facts, as a separate group, make the legislator face the problem of forming legislation
designed to regulate corporate relations.

It should be noted that the grounds for the emergence, change and termination of
corporate relations were the subject of scientific interest of such scientists as N.V. Kozlova
[2], A.V. Kostruba [3], V.M. Kravchuk [4], D. V. Lomakin [5], M.D. Plenyuk [6], I.V.
Spasibo-Fateeva [7] and others. At the same time, recent changes in law and case law (first
and foremost the positions of the Supreme Court), and with them the doctrines of law,
leave unanswered a number of questions related to the definition of: 1) the very subjective
composition of corporate legal relations (through it expansion) and 2) the grounds for the
emergence, change and termination of corporate relations.

Moreover, the resolution of corporate disputes in the courts is somehow related to
the establishment of certain legal facts. After all, the emergence, change and termination
of corporate rights, the conclusion about their violation or the existence of the threat of
their violation, etc. depend on their existence. At the same time, the establishment of legal
facts that give rise to corporate relations (rights and obligations) makes it possible to
determine the jurisdiction of disputes between their parties. Therefore, determining the
grounds for the emergence, change and termination of corporate relations allows to resolve
the issue of jurisdiction of disputes between the parties to such relations, to choose the
appropriate method of protection.

Given that these issues require separate study, the purpose of this study is a number
of grounds that can be recognised as the basis for the emergence, change and termination
of corporate relations.
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1. MATERIALS AND METHODS

Legal facts as a scientific problem are sufficiently researched and developed in legal
doctrine [3; 8]. Therefore, using the deductive method of research, it becomes possible to
determine the number of grounds for the emergence, change and termination of corporate
relations. Moreover, the concept of the latter is included in the concept of legal facts, which
is why this method of logical thinking makes it possible to move from the general to the
specific in the process of reasoning. So specific is not only the types (classification) of the
grounds for the emergence, change and termination of corporate legal relations, but also
the conditions of their validity, commission (occurrence), possible consequences, etc. It is
known that methodology (Greek. methodos — the way of research, logos — doctrine) — the
doctrine of general provisions, structure, logical organisation, forms and methods of
scientific and cognitive activity that determine the best result of solving a chosen problem.
The basis of any methodology is not only the choice of a method(s) of achieving a goal,
but also following a chosen path of research.

Methodologically, the study of legal facts in the mechanism of legal regulation of
corporate relations should be divided into three parts. Such division is based on their
classification into law-generating, enforcing and terminating. At the same time, within
each part, the classification of legal facts according to the will characteristics be used,
proposed by O.A. Krasavchikov [9]. Such a combination is caused by the capacity and
versatility of law itself as a phenomenon. And any one-factor legal model only partially
reflects one or the other side of it [10]. The same applies to legal facts. Each of their
classifications reflects only part of the essential features of the phenomenon being
classified (part of the truth). Using the theory of additionality proposed by N. Bohr, and
combining different classifications, it becomes possible to identify the specificity of such
an element of a mechanism of legal regulation of corporate relations as a legal fact. At the
same time, using the method of getting from general to specific, it is necessary to clarify
the question of what life situations can be directed to one or another legal basis. Their
purpose is to create legal consequences in the field of corporate relations. In order to
achieve this goal, it is necessary to first create an abstract representation of the interests of
the participants in corporate legal relations on the basis of generalising empirical material
on legal facts, and then turn it into a conscious concrete one through its theoretical
awareness.

Concepts and features of legal facts that create consequences in the field of corporate
law will enable them to establish their place in the general system of legal facts and test
the concepts through definitions. The latter problem will be solved by logical operations
such as definition and division. For this purpose it will be necessary to bring the deduced
notion of the bases of origin, change and termination of corporate legal relations to the
closest generic concept to it and to establish speciation features. On the basis of synthesis,
that is, the integration of related elements of the characteristics of these bases into one, it
IS necessary to describe their properties, to give a general description. Moreover, the use
of such a method as synthesis creates the conditions for the identification of a group of
law-makers, law-changers and law-enforcers. This will allow to check one of the opinions
expressed in the legal literature, namely: the expediency of allocating legal facts (set of
legal facts) into a separate group (a special kind) — corporate legal facts.
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Using a systematic approach, the integrity of the legal facts in the mechanism of legal
regulation of corporate relations will be disclosed, the multifaceted nature of their relations
will be revealed and will be reduced to a common element of such mechanism. This will
make it possible to determine the emergence, change and termination of rights and
obligations between participants in the corporate relation, and between participants and a
corporation itself.

The methods of analysis, induction, dialectics, formal logic, interpretation of legal
norms by logical transformation, simplification of concept, teleological method, “golden
rule”, etc. will be used in the study of the grounds for the emergence, change and
termination of corporate legal relations. In characterising legal facts and legal structures,
in addition to the above methods, there is a need to apply the rules of dichotomy and
tetratomy, categorical syllogism, hypothetical method, logical law of contradiction and
logical interpretation by deriving the rule of law from the rule of law, etc.

2. RESULTS AND DISCUSSION
2.1 Characterisation of the grounds for the emergence of corporate legal relations

Considering the legal facts that mediate the dynamics (emergence, change, termination) of
corporate relations it should be noted that they are not homogeneous. In this context, it is
worth agreeing with the opinion of D.V. Lomakin, who states that their characteristics are
determined by several basic circumstances:

1) the legal result that occurs due to legal facts (some legal facts lead to the
emergence of corporate relations, others — are the basis of their movement);

2) the legal facts differ depending on the type of corporation and its legal status (some
legal facts involve the emergence of corporate relations within the created legal entity, and
others — in the already existing corporations);

3) the legal status of entities that acquire corporate rights (it is obvious that the
grounds for acquiring such rights may be different for certain categories of individuals,
legal entities and public entities);

4) the type of corporate legal relations (thus, one set of legal facts is required for the
legal relation of participation; instead, the appearance of subordinated (dependent)
corporate legal relations is conditioned by a complex legal structure, the main element of
which will be legal relations of participation);

5) the legal facts will be affected by the manner of acquiring corporate rights (for
example, the initial issue of shares can only be considered as the initial way of acquiring
corporate rights, while the acquisition of already placed shares as a result of ordinary civil
legal transactions can be attributed to derivative ways of acquiring corporate rights) [5].

Exploring the grounds for the emergence, change and termination of corporate legal
relations, D.V. Lomakin argues that it is appropriate to distinguish them and even entire
legal structures into a special form — corporate legal facts. Such isolation, in his opinion,
is caused by the peculiarities of the corporate relations that are generated, changed and
terminated by them [5]. Indeed, there is a whole group of reasons that causes dynamic
processes of corporate relations. At the same time, it seems unconvincing to say that it is
advisable to separate legal facts into a separate group (special kind) — corporate legal facts,
because it is not entirely clear what manifests such a special kind.

43



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

First, if a feature is manifested in the construction of a legal fact, then there is
probably no such feature. After all, any legal fact is a circumstance of reality, which the
rule of law relates to the emergence, change or termination of civil rights and obligations.
And if corporate relations are civil, there are no peculiarities in the design of the foundation
itself. Only certain circumstances of reality differ, but they must not coincide or be only
one such circumstance. Secondly, if the peculiarity manifests itself in the consequences
they give rise to, then absolutely all legal facts constitute special varieties. For example,
family, hereditary, binding legal facts, copyright law, property rights, and more.
Determining the possibility of such a classification of the bases of the dynamics of civil
legal relations, the selection of a special kind — corporate legal facts — appears to have poor
decisive power. Moreover, there are a number of legal facts that can simultaneously
produce a number of consequences. For example, the registration (creation) of a company,
in addition to corporate legal relations, may give rise to ownership right, the right to a
corporate name (intellectual property right) of a legal entity, the obligation of a participant
to pay an acquired share in an unpaid part [4]. Another example, as a result of liquidation
of a legal entity, not only corporate, but also personal non-property, obligations, property
relations, etc. are terminated. In this regard, the attribution of the same legal fact to one
particular variety becomes problematic. Accordingly, the question arises: Is it corporate,
binding, real or intellectual property? Separation into a special group of corporate legal
facts becomes even more problematic. For example, the conclusion of a contract of sale
and purchase of shares (transaction) does not yet indicate the occurrence between their
acquirer and a company of corporate legal relations, since action is needed to enter a record
in the register of shareholders. Accordingly, both the fact of purchase and sale of shares
and the fact of entry in the register of shareholders should be legal and only collectively
they will form the basis for the emergence of corporate legal relations. But, in itself, the
contract of sale and purchase of shares, in accordance with the proposed by D.V. Lomakin
special kind, is not a corporate legal fact. So the logical question is, can corporate law be
attributed to such a legal structure?

It is considered that a classification which is not capable of solving specific practical
or even purely theoretical problems, not aimed at solving them is not only superfluous but
also harmful, since according to the “Occam’s razor” principle one should not multiply the
essence unnecessarily. The classification proposed for the sake of classification itself, the
creation of an artificial “special kind” will only create confusion in understanding the
essence of legal facts, complicate law enforcement, legal implementation and law-making.

Among all the legal facts, a special place belongs to the facts that cause the relation.
From the law-enforcement facts, so to speak, “it all starts”: individuals are recognised as
carriers of subjective rights and obligations, and this indicates that the mechanism of legal
regulation has been put into effect. That is why the science of law, in the analysis of legal
facts, pays particular attention to the “grounds for the emergence of legal relations”, that
is, to the generating legal facts [11]. The emergence of any subjective corporate law or
obligation is impossible without the occurrence of such legal fact. O.0. Krasavchykov
argued that law-creative legal facts is customary to be understood as the circumstances of
the real reality with which the rules of law associate the emergence of a particular right in
a particular entity [9]. Considering this concept as basic, it should be clarified that the
emergence of a specific (subjective) right in one person necessarily gives rise to another
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(others) correspondent to it obligation. Given that the rights and obligations that
correspond to them constitute the content of any legal relation and cannot exist outside the
latter, the concept is understood as follows. Law-creating legal facts are those
circumstances of reality, with which the rules of law associate the emergence of a particular
legal relation. This understanding of law-making grounds is nowadays generally accepted
in the science of civil law, and on the basis of it, existing points of view regarding the range
of law-making legal facts in the mechanism of legal regulation of corporate relations will
be considered. Obviously, corporate relations arise from the moment of creation of the
corporation (more precisely, from the moment of its state registration). And as noted in the
legal literature, the legal fact of establishing a corporation through its foundation or as a
result of reorganisation is the basis for the emergence of corporate relations [12]. From that
moment on, the respective rights and obligations appear in the companies, the participants
(shareholders) — the right to participate, the right to receive information about the activity
of an organisation, the right to convene meetings, participate in them, etc. Thus, the state
registration of a corporation is a law-creating fact. There is no doubt that this legal fact is
a legitimate action, because it is done within the law, in accordance with the requirements
of the legislation. Considering that all legitimate actions are divided into legal actions and
legal acts, and legal actions are those actions of civil legal entities with which the law links
the occurrence of certain legal consequences, regardless of whether the will of these
subjects is aimed at achieving such legal consequences, and sometimes even contrary to
an intent of persons, therefore, the state registration of a corporation should be referred to
as legal acts. The registration bodies and persons who initiate the legalisation of a company
seek certain legal consequences, expect them, which indicates the wilful action of the state
registration. And, as rightly stated in the legal literature, it is not any legal act, but its kind
as an administrative act [13; 14].

Obviously, the fact of registration should be preceded by an agreement of founders,
if there are several, the drafting of constituent documents, the submission to a relevant
body of an application for state registration, etc. Accordingly, in this case, it is necessary
to talk about the legal structure, where a state registration of a company is the final
circumstance and indicates at the time of a corporation occurrence [2]. In the domestic
legal literature it is noted that at the stage of a corporation creation such
“incomprehensible” corporate relations, such as founding, arise [15]. At the same time, if
to take this position and acknowledge such relations, although not “understandable” but
corporate, then it is necessary to give them participants and corporate rights. However, the
scientist, who points to the existence of “confusing” corporate relations, itself denies the
existence of the latter. Therefore, the authors believe that at the stage of creation of a legal
entity and up to the moment of its state registration no corporate legal relations exist, and
founders of a corporation acquire only rights of obligations. The acquiring by founders of
corporate rights (responsibilities) artificially raises the question: what if they were denied
state registration of a corporation? Corporate relations do not arise, corporations do not
exist, and individuals (founders) are already vested with corporate rights. The answer to
this question remains logically open.

In support of this, I.B. Sarakun is of the opinion that founders and members of
companies are direct subjects of corporate relations [16]. After all, participants of
companies are persons (natural or legal, other entities of civil law) who own corporate
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rights in a company, including the right to a share or share in its authorised capital, as
evidenced by the relevant documents. Founders should be considered those persons
(natural or legal, other subjects of civil law) who carry out joint activity on creation of a
business company and have made a decision on approval of its constituent documents, and
also transferred certain property (property rights) to its authorised fund [ 16]. It should be
noted that the legal status of founders and participants is different. The founders are the
persons involved in the creation of a corporation, while members are persons involved in
a management of a corporation. It is worth noting that not every founder can be a
participant, and vice versa — not every participant was a founder of the corporation.

Attention should also be paid to the right to claim payment of a dividend (arising
from the moment of its announcement). This makes it possible to attribute a declaration of
a dividend to the law-creating facts. However, it should be noted that for the right to
dividends to occur, there must be a number of prerequisites. In particular, a decision to
hold a meeting, a convening of a general meeting of participants, notifying participants
about a general meeting, a decision to declare a dividend. Each of these prerequisites is an
independent legal fact and creates certain legal consequences, but only in their totality can
they generate the right to pay dividends. Therefore, in this case, it is necessary to talk about
the law-creating structure, not the legal fact. Moreover, each of the elements of the
composition can be attributed to one or another group of legal facts. For example, a
decision to hold a general meeting of a company board is an administrative act. It gives
rise to the right to convene such meetings with an appropriate agenda and the obligation
of a company to inform all participants (shareholders) of a place and date of a meeting, of
issues to be discussed. Notifying participants about a general meeting is a factual wilful
act, a fulfilment of obligations by a company and may be considered as a transaction.

Separate attention will be given to decisions of a general meeting and review of the
points of view regarding their legal characteristics. The importance of corporate legal
relations, which are the legal acts of the collegial governing bodies of a corporate
organisation (first of all, it is a matter of resolving the general meeting and the supervisory
board), draws attention. For more than ten years, the question of their nature and place in
the system of legal facts and, in the context of the correlation of individual corporate acts
with transactions, has remained debatable. This is dictated by the fact that these corporate
acts, falling under a concept of a transaction (legitimate wilful actions of citizens and legal
entities aimed at establishing, changing or termination of civil rights and obligations), have
a serious specificity, compared to the “classic” understanding of the transaction, serious
specificity mediated by the will-forming processes in a legal entity (a decision of collegial
bodies is, first of all, an act of conciliation of wills of persons who are members of
corporations) [17].

The number of views on this issue can be reduced to three main approaches:

1) all acts of corporations have the nature of a transaction (For example, N.V.
Kozlova considers that an act... of one or more persons performing the functions of a sole
or a member of a collegial body of a legal entity... aimed at establishing, changing or
terminating corporate relations can be qualified as a one-sided or multilateral corporate
transaction [2]);

2) not all, but only some decisions of corporations have transaction character (For
example, G.V. Tsepov divides all decisions of the general meeting into decisions-
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transactions (decisions on change of authorised capital, etc., which have independent legal
force and do not require additional expression of will “outside” by other bodies) and
decisions-non-transactions (decision approving annual reports) [18].);

3) acts of bodies of a legal entity are not transactions [19; 20].

The definition in the legal literature of many corporate acts as actions aimed at
establishing, changing or terminating civil rights and obligations is not unreasonable. For
example, a decision of a general meeting of shareholders to declare dividends undoubtedly
has such a direction. Moreover, it is a sufficient legal fact for a shareholder to be able to
claim payment of a dividend and corresponding to this right obligation of a company to
pay the dividend; thus, the general meeting of shareholders in this case carries out not only
the will-creation, but also the will expression (commitment of other actions by an executive
body for development of legal relations is not required unlike, for example, from a situation
of committing a significant transaction, which is pre-approved by a general meeting or a
supervisory board [21]), and as a consequence, it is impossible to accept as universal an
argument in favour of the position of unconditional denial of a character of a transaction
by corporate acts [17].

Nowadays, it is noted that a decision of a meeting is not an unconditional legal fact
that leads to a dynamic relation. If for a purpose of a transaction it is sufficient only not to
be contrary to the law, then a decision of a meeting can give rise to civil rights and
obligations only when it is expressly provided by law [22]. It is stated that the direction
not characteristic of the dispositive method of civil law stems, first of all, from the fact that
decisions of a meeting are on the border of civil law and branches of public law. The
legislator is obviously very cautious and reserved about decisions of a meeting as legal
facts. It is stated that now the legislation is undergoing a transitional phase, which will
ultimately be completed by the fact that all decisions of a meeting, which are not contrary
to the law, but not directly provided by the law, will be recognised as legal facts [23].
Sometimes the decisions of the general meeting of participants (shareholders) are regarded
as a local normative act, since such decisions are binding on members of a company in
which they are made. Duty and a wide range of actions allow people to attribute a decision
of a meeting to local acts.

In authors’ view, the complexity of assigning decisions of general meetings to a
particular group of legal facts lies in the multiple character of a general meeting itself. The
following is the explanation for this. First, since the participants (shareholders) are legally
equal and property-independent among themselves, their decision-making at general
meetings has all the characteristics of a transaction for them. These are both the lawfulness
of actions, and the wilful orientation to the emergence of certain legal consequences for
them, and the dispositiveness of a decision choice within given powers. Hence the
obligation of this decision for all members (shareholders) of a company. Moreover, the
fact that it is adopted by a majority of votes and is binding even for those who voted against
such a decision does not at all refute signs of a transaction. After joining a circle of
participants (shareholders), a person voluntarily agrees that a resolution of cases at a
general meeting will be done in this way — by a majority vote. Therefore, a vote against
does not indicate that a transaction is concluded (decided) at a will of a subject, since the
latter voluntarily adopted such “rules of a game”. By becoming a participant (shareholder),
a person voluntarily undertakes to obey a majority’s decision and there is nothing
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extraordinary for civil law. For example, by granting an exclusive licence, an author
voluntarily restricted his legal capacity regarding a work; by leasing a thing a landlord (an
owner of a thing), within the scope of a contract, could not use it or take it away; having
accepted a legacy burdened by a will, a heir is obliged to take certain actions in benefits of
a transferee, even if he does not want it, that is, is obliged to obey a will of a testator. And
there are many examples of such examples.

Secondly, since participants (shareholders) make decisions at general meetings and
the latter is the highest body in a company, such decision for all other bodies and employees
of the corporation is, in fact, a local regulatory act, that is, has all features of a local
administrative act. This is a lawfulness, if they are done within the powers of a general
meeting, and wilfulness, and the emergence of legal consequences provided by law, and
the obligation to perform by subordinate bodies and persons. Third, general meetings is a
corporation body, part of an organisation, part of whole. This body usually provides will-
forming, and it forms the will to commit certain actions, both inside and outside an
organisation. That is, essentially, the will of a legal entity is formed. Therefore, an internal
corporate decision of a meeting has a quality that leads to the emergence of legal relations
between a legal entity (forming its will) and its participants [23] or other persons. For
example, a decision to pay dividends gives rise to a relation between participants and a
corporation; instead, a decision to introduce the deceased participant’s heir to the
participants constitutes the basis for such heirs (third parties) to have corporate rights
(obligations).

Fourth, a decision of a general meeting may, in certain circumstances, be considered
a prerequisite for other future legally significant actions. For example, the decision to re-
elect a chairman of a board is ground for termination of a contract with one person and
conclusion with the other. Thus, termination of employment with one subject and
occurrence with another will take place. Approving the possibility of entering into a
significant transaction or transaction interest in commitment of which creates an
opportunity for a company to conclude such transactions.

Thus, the decision of a general meeting of participants is a multidimensional
phenomenon. Depending on its direction, it acquires a different legal meaning. As a legal
phenomenon, a decision of a general meeting may acquire a legal regime of a transaction,
an administrative act, an act of willing, prerequisites for committing other legally
significant actions. However, different legal regimes, depending on a focus, can produce
different legal consequences. It is not only the emergence, alteration or termination of
corporate relations only, but also of administrative, binding, labour, etc. Accordingly,
when different legal consequences arise, it is necessary to talk about different subject
composition. For corporate relations, these are participants themselves and participants and
a corporation, for the administrative entities —authorities and subordinate entities, for
obligations — a creditor and a debtor, for labour —an employer and an employee. Moreover,
in addition to corporate, on each of the parties of given and not given legal relations there
may be persons who are at the same time are or are not parties to corporate legal relations,
but their status (participant, non-participant) has no legal significance.

Given that the authors of this work distinguish protective (defence) legal relations,
along with regulatory, into a separate independent group of civil relations [24-26], it is
logical to attribute the violation of corporate rights (creating a threat of such violation) to
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law-creating legal facts. In this case, violation (threat of violation) of subjective corporate
law is the basis for a person to have the right to protection (elimination of a threat). The
other party to the corporate relation, therefore, has an obligation to restore the infringed
right (for example, to provide information (in the case of its failure to provide or provide
incomplete, unreliable), termination of unlawful behaviour, elimination of threats, etc.)
And if to proceed from a two-member structure of subjective law, then the right to
protection and an obligation that corresponds to it, which constitutes the content of the
protective legal relation, arise from the moment of an offence committed by a party of
corporate legal relations. And the above applies to both individuals and legal entities.

This position is fully in line with the general doctrine of civil law. For example, there
is no doubt that a breach of property right can give rise to obligations in tort. Obviously,
the latter is independent civil relations and, since a moment of an offence, arise for the first
time. A similar situation arises in case of violation of intellectual property rights, personal
non-property rights, etc. At the same time, this approach does not at all reject the point of
view on which the same violation is capable of being considered simultaneously and as a
factual fact, since the violated right is in a state of violation. Another example is that a
threat to a life, health or property of a natural or legal person gives rise to a certain group
of non-contractual obligations. The latter also occurs for the first time. Regarding the
sphere of corporate legal relations, for example, a decision of a governing body, made in
violation of requirements of the law, actions of members of a supervisory board, sole
executive body, members of a collegial executive body that harmed a company [17] or its
members can be considered such illegal actions. Periodically in the legal literature, the
issue of recognition of the next issue of shares, acquisition of shares, purchase and sale of
shares is actualised.

First, the authors believe that the next issue of shares, their acquisition and terms of
payment are conditioned by purchase and sale agreements, and therefore the payment of
shares is a proper performance not of a corporate duty, but of an obligation that is included
in the content of the legal relation. Instead, each participant of a limited liability company
(hereinafter referred to as LLC) must fully contribute within six months from a date of
state registration of a company, unless otherwise provided by a charter (Article 14 of the
Law of Ukraine “On Limited and Additional Liability Companies™). The relevant
provisions may be added to a charter, amended or removed from it by unanimous decision
of a general meeting of participants, in which all members of the company participated.

Secondly, the authors believe that the next issue, the acquisition of shares, the
fulfilment of terms of a contract of sale, a decision of a general meeting, after an occurrence
of certain conditions, although they give rise to corporate rights that acquire new members
of a corporation, but should be attributed to changing legal facts. However, such a
statement requires some clarification of the very concept of the law-changing fact.

2.2 Features of the grounds for change and termination of corporate relations

The authors of this article assume that the law-changing legal facts are understood as such
circumstances of reality, with which the rules of law associate a change in civil relations.
Moreover, since in addition to the content (of rights and obligations), obligatory elements

! Law of Ukraine “On Limited and Additional Liability Companies”. (2020, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2275-19
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of any civil legal relation are the subject composition and their objects, it must be
recognised that the change in an object or subject composition also have to be considered
as a change in civil relations [13]. Therefore, changing and replacing relations must be
distinguished. Change occurs when the legal relation as a whole changes its elements.
Replacement occurs when another (instead of) one legal relation occurs. This view makes
it possible to fully and consistently understand why in some cases the termination
(emergence) of rights (obligations) in certain persons is the result of a law-altering fact,
and in others - a law-enforcer (enforcer) [8]. For this reason, in the theory of civil law, this
group of legal facts is one of the debatable reasons.

Analysis of the legal literature allows to distinguish a number of theoretical views
on the change of legal relations as a legal phenomenon. Thus, Ya. M. Magaziner,
considering the very possibility of changing the legal relation, argued that a legal relation
can change while remaining the same legal relation, that is, without becoming a new one
[27]. In turn, S.B. Kultyshev completely denies the possibility of such a change, since the
category “change of legal relation” cannot be recognised as one-line by value with the
categories “occurrence” and “termination”. Its use, according to the scientist, has a
conventional character, is a stable terminological tradition. The basis of this position is that
the change of any element of the legal relation must be considered as its termination and
the emergence of a relatively independent new legal relation [28].

Obviously, based on S.B. Kultyshev’s position, the authors would certainly have to
conclude that there are no changing legal facts in the mechanism of legal regulation of
corporate legal relations, and in civil as a whole. In such a case, they are not at all in the
mechanism of legal regulation of civil relations. However, such a scientist’s reasoning is
difficult to doubt, since they will inevitably lead to the denial of the existence of a civil
right of succession, the derivative means of acquiring rights and obligations, the possibility
of changing the rights and obligations (content) in a contractual obligation, etc. As is
rightly stated in domestic legal literature, this is inadmissible. Therefore, the authors fully
share the approach by which the legal relation can change while remaining, that is, not
becoming new [29]. Based on the above, the purchase and sale of shares and subsequent
registration changes the subjective composition of members of a corporation. The
following issue may result not only in the volume of rights of a participant (shareholder)
but also in a subject composition, for example, an increase in a number of participants
(shareholders). A decision of a general meeting to introduce the deceased participant's heir
into a company changes a subject composition (one participant becomes another). The law-
changing legal facts include bankruptcy or liquidation of a legal entity. After all, there is
no doubt that by the time the bankruptcy or liquidation procedure is initiated, it
significantly changes the possibility of exercising corporate rights. However, corporate
relations themselves still exist. In the theory of law, law-terminating legal facts are
considered to be those with which rules of law associate the termination of certain
relations.

O.A. Krasavchikov proposed their division into two groups: absolutely terminating
and relatively terminating. The first group includes those which terminate existence of a
legal relation as a whole, the second group — those which terminate existence only partially
[9]. Accepting the proposed classification, it can be noted that, indeed, there are some facts
in the circle of legal facts, which the rule of law relates to the absolute termination of civil
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relations. These include, for example, the loss of property in property relations, the death
of a child in alimony, a combination of a creditor and a debtor in a contractual obligation,
and the like.

However, there are some that terminate a relation only partially. These include, for
example, the death of an author of a work that terminates copyright in part of personal non-
property rights, but does not terminate the existence of property rights, the death of an artist
performing similar effects, the death of a person depicted in a photo or other work of art
also terminates personal non-property relations in the part of personal non-property rights,
but does not terminate them in the part of property rights, withdrawal of one of three or
more co-owners from the subjective composition of joint property relations and more.
However, the use of such a classification, according to V.B. Isaev, will cause certain
theoretical difficulties, which are to differentiate and determine the circle of law-changing
and law-terminating legal facts that have different legal value [30]. This classification, as
noted earlier, also calls into question the existence of succession, since it compels some
researchers to regard it as a termination or creation, but not a change of legal relation [31;
32]. Therefore, for further investigation of law-terminating legal facts, it is necessary to
define the concept of “legal termination”.

In the legal literature there is no established understanding of the term “legal
termination”. In particular, law termination is the termination of legal relations, rights,
obligations, powers or legal personality of subjects of civil law [3]. The above definition
is noteworthy because it does not require proof that the termination of powers ceases the
existence of a subjective right which they exercise. Termination of a subjective right
terminates the obligation corresponding to it. Since terminated rights and obligations
constitute the substance of a legal relation, the latter is consequently terminated. The
termination of a legal personality of subjects of civil law may also indicate the occurrence
of such consequences, but only if rights of such entities are not transferable to others. Thus,
it must be acknowledged that the only absolute sign of termination in the above definition
is termination of rights and obligations. Other features either repeat the above or are
optional. In the legal literature, it is also argued that the termination of a legal relation is a
break of a relation between its parties [33]. In agreement with the proposed concept, it
should be noted that it needs some clarification. There are two reasons for the legal relation
between parties to a relation being broken. The first is the termination of the subjective
rights and obligations that exist between them. The second is the transfer of rights or
responsibilities from one person to another (change of subject composition). As noted, the
termination of the rights and obligations that make up the content of the legal relation really
indicates the termination of the latter. Changing a subject composition by terminating the
legal relation between the subjects does not terminate the legal relation itself, since a new
person is appearing at the place of a person who left them, and therefore there is a
succession.

Some researchers understand termination of legal relations as the absolute and
irreversible loss of legal connection between a subject and its object [34]. Considering this
approach, it should be noted that this can be caused by different circumstances of reality,
such as alienation, destruction (loss) of an object, waiver of the right or deprivation of the
right, etc. At the same time, the analysis of the above grounds allows to assert that
alienation, by breaking the legal connection between a subject and an object belonging to
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him, does not terminate a legal relation itself. This relation occurs with a purchaser, to
whom the rights of a transferor are transferred. Therefore, the alienation of an object is not
a termination but a change of legal relation. The latter are terminated only for a transferor,
that is, there is a relative (partial) termination, or more precisely, succession.

Based on the foregoing conclusions regarding the termination of a legal relation, it
can be argued that law-terminating legal facts are only those circumstances of reality,
which the rules of law associate with the absolute termination of the legal relation.
According to this theoretical understanding of law-terminating legal facts, the existing
ones in the mechanism of legal regulation of corporate relations will be considered. When
starting the study of the grounds for termination of corporate legal relations, it should be
noted that the analysis of the legislation of Ukraine and the legal literature makes it possible
to agree that the most obvious such legal fact is the termination of the legal entity itself.
From that moment on (the exclusion of the organisation from the Unified State Register of
Legal Entities, Individual Entrepreneurs and Public Formations) all corporate legal
relations cease.

Some researchers may object pointing to such a right as a liquidation quota that
occurs after a corporation is terminated. Therefore, in their view, some corporate rights
can exist beyond the existence of a company. At the same time, the authors of this paper
are convinced that the corporate legal relation does not include the right to a liquidation
share, but the right to determine the legal fate of a liquidation share. The latter exists and
is carried out within the framework of corporate legal relations. The right to a liquidation
quota arises after the termination of a corporation and, accordingly, the corporate legal
relations. It should be noted that although the terms “legal entity termination” and
“exclusion of an organisation from the Unified State Register” are often identical in the
legal literature, their meanings are not the same. The exclusion of an organisation from
such a register is the final stage of termination of a legal entity. Its onset defines a moment
from which it is believed that an organisation no longer exists. The exclusion act itself is
an act of administrative law, that is, an administrative act. At the same time, the termination
of a legal entity is a legal entity. Moreover, in each case it may be different. For example,
a decision of a general meeting on liquidation, the establishment of a liquidation
commission, the procedure of liquidation and exclusion of an organisation from the
Unified State Register of legal entities, natural persons-entrepreneurs and public entities.
Another example. Filing a claim for the termination of a legal entity, a court decision to
terminate an organisation, the procedure for liquidation and its exclusion from the specified
state register. The termination may also take place in the bankruptcy process and the like.

A law-terminating legal fact for the right to obtain such information about the
activities of the corporation is giving such information. Obviously, fulfilling an obligation
to provide properly certain information to a participant is a legitimate wilful act.
Considering that the authors of this article refer to corporative relations not only regulatory
but also protective relations, it is fair that for the latter a legal fact is also eliminating a
threat of infringement (for example, voluntarily or by court order), protection, that is, the
restoration of a violation of a right (for example, voluntarily or by a court decision), or
even an agreement of parties (for example, a settlement agreement or a transaction). It is
obvious that apart from an agreement, other actions mentioned are indicative of legal
actions, because regardless of a direction of a will of a person who commits them, they
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create certain legal consequences and are legitimate. The right to participate in a company
that is part of a corporate relation, sometimes, and the right to information about the
activities of a corporation, always refer to personal non-property rights [35], and the latter
are inseparable from the identity of a bearer. Therefore, it can be assumed that the death of
a participant of a partnership of an individual may also be considered a law-terminating
ground for these rights. However, such an assumption would be wrong. After all, they are
part of corporate relations. The latter, as noted above, are capable of change, including by
changing the subject composition. Therefore, for example, the death of a shareholder, as
an event, gives rise to the succession of all corporate rights (obligations), which include
both the right to participate and the right to information about the activities of a
corporation. Of course, such consequences take place when a shareholder’s heir accepts an
inheritance. In the case, for example, of LLCs, in addition to an inheritance, a decision of
a general meeting to accept a heir to participants is necessary, and in the absence of such
consent, these rights are transferred to a company itself, unless otherwise provided by a
general meeting of participants. Thus, the death of a corporation member is not a law-
terminating act, but a law-changing fact.

2.3 Features of the legal structure in the mechanism of legal regulation of corporate
relations

Completing the study of legal facts as the basis for the dynamics of corporate legal
relations, the authors conclude that a certain set of circumstances of reality, with which the
rules of law link such dynamics, in the legal literature is divided into: 1) a group of legal
facts and 2) a legal (factual) set. Accordingly, a group of legal facts are several factual
circumstances, each of which causes or can cause the same consequence, is fixed in the
same norm and is a phenomenon of the same order [6]. V.B. Isakov referred to the legal
(factual) population as a system of legal facts connected in such a way that legal
consequences come only in the presence of all elements of this population. According to
the author, the legal body encompasses interdependent elements, which alone may have
no legal significance at all, or produce the consequences that the subjects of law sought
[36]. For reasons of adherence to the principle of legal accuracy, the phrase “legal
composition” is more successful, since different approaches to understanding the totality
of legal facts, such as “legal entity”, “legal composition”, “actual composition”, etc., serve
only to indicate a certain set of legal facts, which are necessary for the emergence of civil
legal relations. If to consider that the legal facts are interconnected in such a way that the
legal consequences come only in the presence of all elements of this set and it is such a
composition that produces the legal consequences, then it is appropriate to call it “legal
structure” [6]. Art. 11 of the Civil Code of Ukraine provides a list of legal acts that are
grounds for the emergence of civil rights and obligations.

The first impression of reading this article leads to the fact that the legal facts
enshrined in it can give rise to any civil rights and obligations. However, this is not true.
For example, the conclusion of a contract of sale of shares does not speak about the
occurrence between their acquirer and a company of corporate legal relations, since it is
necessary either to make a decision by a general meeting of participants on the acceptance
to a company, or to act on entry in the register of shareholders. Accordingly, both the fact
of purchase and sale of shares and the fact of entry in the register of shareholders should
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be legal and only collectively will form the basis for the emergence of corporate relations.
Most of the legal consequences in corporate relations are not established as a result of a
separate legal fact, but arise from legal structures. This situation is not accidental, which
is explained by the specifics of the corporate relations themselves and the requirements of
the current legislation to regulate them. O.A. Krasavchikov pointed out that until the legal
structure is complete in its scope and content, the elements that make up it remain only
facts. These facts become legal only when quantitative changes (accumulations) in the
composition end and qualitative changes occur. Only the completed composition is
legal [9]. Therefore, the legal composition is a set of independent legal facts that have
desired final legal consequences. This approach is supported by the view that legal
composition is a system of legal facts (heterogeneous, independent circumstances of life,
each of which may have the value of a separate legal fact), which is determined by the
unity of elements that, by their totality, make it impossible to exclude any of legal facts of
this composition [6].

CONCLUSIONS

Therefore, it should be noted that the reasons for the emergence, change and termination
of corporate relations in the activities of corporations in their composition and quality can
be simple and complex. The grounds that produce legal consequences only in the presence
of one legal fact (for example, a transaction that does not require additional approval) can
be attributed to the first. Whereas the second is based on several interdependent legal facts
(entry in the register of shareholders, corporate agreement, etc.), and accordingly legal
facts that have multiple legal directions (for example, a decision of a meeting of
participants (shareholders)). Legal facts in the mechanism of legal regulation of corporate
legal relations have all the signs of the traditional specific differentiation of legal facts that
exist in the current legal doctrine and applicable law of civil law. At the same time, they
have their own peculiarities, which are characteristic only of corporate legal relations.
The conclusions drawn are of theoretical importance for further investigations of the
mechanism of legal regulation of corporate relations, as they allow to extend, through a
deductive method, an idea of reasons for the emergence, change and termination of
corporate legal relations. This, in turn, will contribute to the formation of a clear and
consistent case law: establishing the grounds for the emergence, change and termination
of corporate relations; identification of signs and necessary elements of such grounds;
differentiating them from the grounds of occurrence of other legal consequences, etc.
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Boaoanmup Kupnaosnu @eaopueHKO

Kuiscoxuii yHisepcumem mypusmy, eKOHOMIKYU 1 npasa
Kuis, Yipaina

Haraaist Boaoanmupisaa ®@egopueHKO

Kagedpa yusirvtiozo npasa ma npasosozo sabesnewerts mypusmy
Kuiscoxuil yrisepcumenm mypusmy, eKOHOMIKU i npasa
Kuis, Yipaina

®OPMYBAHHSI IPABOBOI KYJIbTYPU ®AXIBIIIB
TYPUCTCBKOI C®OEPU

Anomauin. Y cmammi npogedeno anauniz cmamny npoonem 3aKopOoHHOI ma eiMYUHAHOL
cucmemu ni02omosKu  haxisyie mypucmcvkoi cgepu, poiv npasoeoi Kyibmypu 8
niocomosyi mypucmcvkux xaopis. Memoto oanoi cmammi € opmyeanus npasosoi
KYIbMypu depe3 0peanizayilo HasyaibHo20 npoyecy OJisl MAuOYmHuix axieyie mypusmy.
Busnauena ounamika nioxooie 0o niocomoexu gaxieyie mypucmcokoi cgpepu ma YuHHUKIG
CcyuacHoi  nepcnekmueHoi, IHHoayiuHoi ma meopuoi OdisnvHocmi. Pozenamymo
ocobaueocmi mypucmcovkoi cghepu ma mypucmcokoi ocsimu. Jlocniodiceno 00ceio
nio2omosku gaxieyie y nposiOHUX mypucmcbkKux WKOJIAX C8imy, USUEHHS 3ap)YOidHCHUX
npo2pam i OCHOBHUX MoOelell HABYAHHS Ma OOYLIbHICMb 11020 BUKOPUCMAHHA Y NPAKMUYI
BIMYUZHAHUX OCBIMHIX 3aKAA0I8 mypucmcbkoz2o npogino. Obepynmosano idei ma
cucmemu 3a0e3nedyenHs HenepepeHOCmi MYPUCMICLKOI ocgimu  8i0 nouyamxy 00
3aeepuients cyxcb06oi kap'epu. Okpemy y8azy npuoiieno mpbom OCHOBHUM NPUHYUNAM
peanizayii euwjoi oceimu (0OCMynHiCmb, pIGHICMb  MOJNCIUBOCMEl,  BDAX)BAHHS
pisHomanimuocmi). Ilpoananizoeano cneyu@iky egpekmusrnocmi npoghecitinoi disnibHocmi
MYPUCMCbKO20 CEeKMmopy ma U020 B63AEMO38 30K 3 MYPUCMCLKOIO NpOogheciinoio
ni020MmMoBKoI0 BUCOKOKBANIIKOBAHUX (Daxieyie, 30amMHUX KOHKYPY8AMU HA PUHKY chepu
nocnye. Ilpoananizogano OcHOGHI niOXo0u 00 (HOPMYBAHHA ma emanié po3eUMKy
MmypucmcwbKoi ocsimu ax 8 Yxpaini max i 6 iHwux esponeticokux kpainax. Onpaybosani
HayKo8i npayi 3 npobiem mypucmcvkoi cnpasu, 3po0bieHi 6UCHOBKU Ol BUKOPUCTNAHHSL
suwe3azHaueno2o 00ceioy. OKpecieHo npiopumemui Cy4acHi 3a80AHHS OP2aHI3AYIUHO-
neoazociunoi pobomu 6 mypusmi. Ilpoananizoeamno cneyu@ixky egexmusHocmi
npogheciinoi  OiAnbHOCMI  MYPUCMCLKO20  CeKMopy ma U020 63AEMO38 A30K 3
MYPUCMCbKOIO Npasosoro Kylbmypoio. /loeedeHo eaxciugicms hopmysanHs npasosoi
KyIbmypu 6 0C8ImHill cucmemi, 8 KOHMEKCMI NPOBAONCEHHS MYPUCMCHKOL OIIbHOCHIL.
Obepynmosani niocmasu 051 NIOMEEPONCEHHS AKMYAIbHOCMI 3A80AHHS 3 PO3BUMKY
npagosoi Kyibmypu npayieHUKie mypucmcvkoi cgepu.

KurouoBi cjioBa: TypusMm, OcBiTa, MpaBoBa KyJIbTypa, SKICTh MiATOTOBKH, MEAArOoTivHI
iHHOBAIIII.
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FOSTERING LEGAL CULTURE IN TOURISM SPECIALISTS

Abstract. The paper analyses the situation in the foreign and domestic systems of training
specialists in the tourism sector, the role of legal culture in the training of tourism personnel. The
purpose of this paper is to form a legal culture by means of the organization of a training process
for future tourism professionals. The dynamics of approaches to the training of specialists in the
tourism industry and the factors of modern perspective, innovative, and creative activity were
determined. The features of tourism and tourism education are considered. The experience of
training specialists in leading tourist schools in the world, studying foreign programs and basic
models of training and the expediency of its use in the practice of domestic educational institutions
of the tourist profile are investigated. Ideas and systems for ensuring the continuity of tourist
education from the beginning to the end of a career are substantiated. Particular attention is given
to the three basic principles of higher education (accessibility, equality of opportunity, diversity).
The specificity of the efficiency of professional activity in the tourism sector and its interrelation
with the tourism professional training of highly qualified specialists, who are able to compete in
the market of the service industry, are analyzed. The basic approaches to the formation and stages
of development of tourist education in Ukraine and in other European countries are analysed. The
scientific works on the problems of tourism are examined, the conclusions are drawn for the use of
the above experience. Priorities of modern tasks of organizational and pedagogical work in
tourism are outlined. The specificity of the efficiency of the professional activity of the tourism
sector and its interrelation with the tourism legal culture are analysed. The importance of forming
a legal culture in the educational system, in the context of tourist activity, was proved. Reasons for
confirming the relevance of the task of developing the legal culture of employees of the tourism
industry are substantiated.

Keywords: tourism, education, legal culture, quality of training, pedagogical innovations.

INTRODUCTION

Fostering legal culture in the structure of training of tourist staff as a component of the
general personality culture is provided by education. The basis of the legal culture is the
system of knowledge of law as the main mechanism for the implementation of
interrelations between the individual, society, and the state, which are aimed at practical
implementation. The problem of fostering legal culture of specialists in the tourism sector
is inextricably linked to the legal culture of society. It affects the state of development of
the system of law, justice, legislation, legality, legal practice, and professional training,
covers the totality of all legal values.

Both Ukrainian and foreign researchers addressed issues of fostering legal,
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professional legal, social legal competences, legal culture, legal consciousness of students.
The research of the theoretical and methodological foundations of the philosophy of
modern education is covered in the scientific works of V. Andrushchenko [1], I. Ziaziun
[2], N. Nichkalo [3], L. Panchenko [4], V. Fedorchenko [5], H. Mizell [6], G. Almond, S.
Verba [7] and others. The issue of fostering legal culture in the tourist training system,
whose activity is connected relations with people of various categories, is particularly
relevant.

Probably, it has become a truism in the social sciences and humanities to confirm
that we exist under the conditions of a global information society. But such statement of
the situation in the society is particularly relevant to the tourism industry. Firstly,
transformation societies suffer from the weakness of formal institutions, including legal
ones. Therefore, we shall note the weakness of the external (in particular, not very efficient,
state institutions) control over the observance of law-abiding behavior. This verdict applies
to both everyday behavior and business practices. Therefore, relying solely on external
oversight of regulatory compliance is unrealistic. External control must be supplemented
by internal self-control, which is precisely the internal regulating function of the legal
culture. Therefore, content is important, that is, culture, in other words values and attitudes
that affect the real behavior of citizens and business entities. Secondly, in the context of an
information society, the amount of personal data that a tourist business client must provide
to a service provider is unprecedented. Most of these data are sensitive and could
potentially be used in a way that would harm the privacy and interests of the individual.
Therefore, there is an urgent need for a high level of legal culture in the tourism industry
to ensure that clients' rights are respected and protected. We shall also note that a large
number of travel agencies are quite small firms, and such organizations are unable to create
efficient security services for oversight (as is the case in large financial institutions, such
as banks). Therefore, to reduce the probability of misuse of sensitive personal and financial
data of clients, it is very important for tourism managers to have legal culture, which would
act as an internal control and motivator of law-abiding behavior.

Last but not least, the top management of the tourism industry interacts with the
fiscal/tax authorities of the state and the existence of a well-established legal culture is an
important factor in the fair compliance of tax and civil legislation.

Therefore, there are strong reasons to confirm the objective need to conceptualize
the process of fostering legal culture in tourism professionals, since we capture the need
for such academic reflection in the face of a lack of research on this subject mattery.

1. MATERIALS AND METHODS

A set of complementary research methods were used to solve certain tasks, achieve the
goal, test the hypothesis, including:

- theoretical — methods of systematic analysis, which were used to study tourism as
a socio-pedagogical system, consideration of the genesis of the didactic system; methods
of causal and historical analysis, applied to identify the features of tourism development in
Ukraine and training specialists for the industry at different historical stages and in the
conditions of different didactic systems, appropriate for the state of modern development
of the industry; methods of comparative analysis — to justify didactic systems of tourist
education in foreign countries; methods of direct structural analysis — to consider the
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structure and features of tourism education as a system and substantiate the model of
competence of tourism specialist, model of degree tourism education; methods of
theoretical analysis — upon determining the connection between the principles of training
specialists in tourism and general didactic principles, including didactic justification of
tourist education standards; the Aristotelian method was used in the analysis of the current
state of scientific developments and legislation in the system of training of tourist
personnel and proposals for improvement of legislation in this field,;

- empirical — observation, modeling, pedagogical experiment.

Developing this idea, it should be noted that the leading scientists of the world,
including the brilliant German thinker Max Weber, vigorously advocated rationality as an
essential feature of modern society [8]. Late modern societies [9] are highly mobile in
every respect, including high tourist mobility. At the same time, modernity is a society
where the institution of law (as one of the main incarnations of rationality) and the
orientation on the rule of law as a value, i.e. a high level of legal culture, play a key part.
We are interested in the manifestations of these two social forces in the tourism field. The
combination of two factors — tourism mobility and the legal culture of tourism
professionals — can become a powerful impetus for the tourism industry, as clients are
aware that industry representatives are guided by regulatory modus operandi and law-
abiding behavior (precisely this type of behavior is the result of an entrenched/embedded
legal culture), will be more motivated and will actively industry services.

Theoretical and methodological underpinnings are ideas that are associated with an
updated research program of modernization, namely the concept of multiple moderns. This
research program, initiated by V. Schluchter and S. Eisenstadt, [10] emphasizes the
nonlinearity of social change and the presence of transformative modernization potential
in a society outside the Western civilization area. In the context of our thinking, fosterin
legal culture in tourism professionals is not only a modernization element for the tourism
industry, but modernization for the society at large, as the legal culture is closely linked to
the rational alignment of society.

But the use of purely theoretical and methodological constructions of representatives
of the modernization (albeit updated) discourse as a basis will not be sufficient, considering
the not too high position of Ukraine in the hierarchy of states within the modern world
system. Therefore, the methodology of modernization analysis needs to be supplemented
and dependency theory will be a useful addition [11]. Selection and synthesis of productive
theoretical and methodological ideas of both the modernization approach (in formulating
the program of multiple moderns) and the theory of dependence makes us avoid
apologetics. We shall note that noncritical capture is counterproductive to both
national/local and western/global.

Therefore, our approach avoids extremes in explaining the phenomenon of legal
culture and its importance for the tourism industry.

2. RESULTS AND DISCUSSION

The paper formulates a conceptual approach to understanding the process of training
specialists in the tourism industry, which is closely related to working with people of
different nature, age, education, religion, psychological stereotype, financial, and other
capabilities. Therefore, it is crucial that all employees have a deep understanding of the
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unity of goals, form a coherent team, are able to express friendliness, high tolerance, and
professionalism towards customers, clear perform the moral obligation in practice,
mastering the achievements of jurisprudence.

Theoretical and methodological understanding of tourism, the formation of modern
"tourist consciousness”, which must be inherent in all subjects of the tourism process is an
urgent demand of time, because this phenomenon, which in the 20"-21% centuries has
become global, is one of the powerful factors that significantly affect modern civilization.
What will be the consequences of this influence, positive or devastating? Social
philosophers, economists, historians, geographers, historians, country scientists, political
scientists, cultural scientists, environmentalists all of whom are directly or indirectly
involved in tourism, are called upon to answer this question [12].

To date, tourism is one of the most labour-intensive sectors of the economy, the most
dynamic type of recreational activity. The development of tourism, as a key factor in the
development of the country's economy, involves not only the creation of new jobs, but also
the optimization of the wide variety of interrelated processes that require a thorough review
of the situation in terms of quantitative and qualitative composition. Establishment of the
system of human resources and highly professional training of tourist personnel occurs in
difficult conditions of development of market relations, destruction (in many directions)
of the public procurement for specialists of different educational and qualification levels,
significant expansion of educational institutions of different forms of ownership. The
entire spectrum of globalization processes, with consideration of the dynamics of changes
in the economies of developing countries, adjusts the contrast of the processes that directly
influence the formation of views on the promotion of further development of tourism
education [13].

Tourism, as an extremely important socio-economic factor in world economic
relations and international relations, a powerful channel of "national diplomacy", a public
multicultural institution, being developed in the dialectical unity of all its constituents,
forms its own social space, within which thrive interaction and competition, coherence and
discrepancies, conflicts and consensus of the tourist life. Having taken a prominent place
in the world economy and the international system of free communication of people, the
development of popular diplomacy, tourism has become a significant indicator of the world
cultural and historical heritage, which will remain important economic and cultural
leverage only until we realize its intangible value, since it is impossible to solve the
problems of preserving cultural and natural monuments without violating fundamental
issues related to the development of tourism. The main in tourism is its cultural
significance and humanistic value, which emphasizes the need to search for a "middle
ground” between the economic, and socio-cultural and cognitive functions of tourism,
between the protection of historical monuments from the destruction caused by the flow
of unconscious tourists, and the expansion of access by civilians to cultural and natural
heritage sites.

Tourist education forms specialists responsible for the holistic and civilized
development of the tourist movement, capable of organizing it at the level of both
individuals and communities, districts, regions, states and communities of countries and
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peoples. This was reflected in the Law of Ukraine "On Tourism"*. Diversity of tourist ties
and tourism activities, the complexity of the tourism economy, its extraordinary
complexity as a socio-cultural phenomenon determine the system of tourism education in
the world in general and in Ukraine in particular, actualize the task of generalizing the
experience of domestic and foreign tourism schools; comprehension, first of all, of
achievements of professional educational technologies which carry out transfer of tourist
education to the modern level of professional training of personnel for tourism.

An important theoretical, methodological, and didactic issue is to substantiate the
idea and system of ensuring life-long tourist education. This necessity is conditioned upon
not only a wide network of multilevel tourism educational institutions, but also upon the
desire to create the basis for a more sophisticated basic tourist education system for all
interested people and for a radical renewal of its subsystems, effective functioning
throughout the life cycle of a professional employee of this field. There is an urgent need
to create a continuous, constantly updated network of structures, as well as to develop a
system of programs and methods of tourism education to achieve the main purpose —
"Tourism education for every specialist throughout their tourism activity". This will allow
to focus on consolidating achievements, taking further steps towards eliminating the main
barriers to accessing tourism education and adapting its content and methods to meet the
challenges posed by current tourism practice.

For Ukraine, the issue of improving the training system for tourism professionals is
of particular importance because the development of tourism is recognized as a priority of
the state and society. Ukraine has good, objective prerequisites for joining the most
developed tourist countries of the world in a brief time. Having a favourable geopolitical
location, it has long been an intersection of transport and human flows from North to South
and from West to East. At the same time, Ukraine has great tourism and recreational
potential, namely: favourable climatic conditions, rich flora and fauna, an extensive
network of transport connections, unique cultural and historical monuments, a well-
developed travel industry and hospitality system.

Ukraine is one of the first countries to launch National Tourism Day, and several of
its organizations, including the Kyiv University of Tourism, Economics and Law
(KUTEL), are members of the World Tourism Organization Business Council (WTO BC).
Speaking of which, KUTEL specialists took part in the preparation of the State Program
for Tourism Development for 2002-2010, the drafting of the Law of Ukraine "On
Tourism™? and other regulations, which are intended to stimulate the further development
of the tourism sphere. Tourism can significantly influence the acceleration of economic
and social development of the state. After all, over 50 branches of the national economy
belong to the tourism sphere — agro-industrial complex, transport, industry, etc.

Tourism is a priority area of economy and culture, where services play a key part. In
the context of tourism development, the success of tourism companies and hotel companies
depends on how well their services meet the quality standards [14]. The dynamic
development of tourism in Ukraine necessitates the improvement of the quality of training,
provision of hospitality by specialists who would meet international standards in the field

! Law of Ukraine “On Tourism”. (2018, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/324/95-%D0%B2%D1%80

2 lbidem, 2018.

.
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of services. Therefore, content formation according to the requirements of education is an
important scientific problem of professional training of specialists in tourism. Positive
tendencies in the diversification of professional tourism education are aimed at overcoming
contradictions, among which are: lack of scientific and theoretical substantiation of the
specificity of training of specialists for the tourism industry in a particular professional
direction; orientation of the modern content of professional tourism education mainly on
the conventional concept, the priority of which is knowledge instead of focusing it on
personal and professional orientations, insecurity of system connection between the
problems of modern pedagogical science and theory and practice of tourism.

The study of the experience of training specialists in the leading tourist schools in
the world, studying foreign programs and basic models of study convincingly proves the
feasibility of its use in the practice of domestic educational institutions of the tourist
specialization [15]. In education, same as in the country in general, there are significant
changes. While retaining the best achievements of national pedagogy, Ukrainian education
continues to acquire new features. Its development, in fact, and of society at large, is not
without its contradictions and difficulties. The key to this process is the tendency towards
dynamism and modernization. Significant steps have been taken to build a national
education and democratization system. These include the development of a new legislative
framework for the industry; creation of national textbooks and pedagogical press, updating
of the content of education, first of all in the social and humanitarian field, variability of
the network of educational institutions and educational and professional programs. Much
has also been done to promote the humanistic values of education, its focus on personality
development.

Both Western and domestic hotels that are opened in Ukraine, representative offices
of foreign airlines and travel companies need qualified staff, mainly with Western standard
of education and experience abroad. Swiss education is a standard in hospitality and
tourism management. In little Switzerland run dozens of hotel and tourism management
schools. All of them are private. Government permission to open a school is not required.
Theoretically, to work, the school does not need special accreditation: the owner
determines the program, level, and quality of teaching. In practice, the school just needs to
have recognition and a solid reputation. In Switzerland, tourism and hospitality
associations often open professional schools, although there are many old schools with
traditions and history, which are highly respected and highly rated. For every school, it is
vital that its diplomas receive certification from reputable organizations for this purpose to
be accredited. A federal or cantonal state commission on education, including a public or
private university, can inspect and accredit a school [15].

Most top-level executives working in the hotel industry of the world are alumni of
Swiss schools. Manager is a remarkably prominent position. After graduation, the graduate
may apply for the position of Assistant Manager in a particular sector of the travel industry.
Assistant Manager is also a high, honorable, and well-paid position, and one can become
a manager only after a few years of work. More than a hundred years ago, the first hotel
management school — The Ecole hoteliere de Lausanne (EHL) — was launched in
Switzerland (Lausanne). It is one of the most renowned and respected hotel management
schools in the world. Its mission is to educate students seeking to reach the pinnacle of a
career in the international tourism industry, especially in leading hotels, restaurants, and
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hotel chains [16]. Lausanne educators are looking for mature, able-bodied, and hard-
working students who demonstrate a desire for leadership and the ability to work as a team.
The Lausanne School requires real student motivation and arduous work. It helps students
to develop interchangeable skills that will facilitate their adaptation to new conditions.
Continuous attention to academic and practical training enables Swiss teachers to ensure
that graduates are competent in their work and bring immediate economic impact to the
workplace. They also take care to foster in students an open and tolerant attitude towards
diverse cultures, the ability to appreciate the traditions, values, and art of different
civilizations [15].

Characteristic features of the system of training of tourist personnel in view of
foreign experience are as follows:

- orientation towards the type of personality, open, energetic, and outgoing, which
feels at ease in any social environment;

- development of leadership talents and ability of the graduate to work well in a team;

- planning the career of a graduate student in the learning process;

- fulfilment of the international status of training programs in the field and specialties
of hospitality management and strategic management;

- compulsory bilingual teaching of professional and specialized courses and
disciplines;

- formation of interchangeable management skills adapted to the specific conditions
of future professional employment;

- parallel acquisition of management skills and acquisition of applied knowledge in
hospitality;

- development of professional training in the workplace based on pre-university
training, using foreign internships integrated into the educational process;

- introduction of a professional module of education, i.e. improvement of the
multicultural character of specialized training of a specialist who chooses one of the types
of academic program in the course of study or undergoes a two-stage procedure of
admission and enrollment for training [15].

An analysis of the practice of training tourism workers in Western European
countries leads to the conclusion that in most developed countries there is a "binary"
system of higher education, where, alongside the university sector, there are numerous
specialized institutions. Among European countries, the "binary" higher education system
is in Belgium, the United Kingdom, Greece, Denmark, Ireland, the Netherlands, Norway,
Germany, France, Switzerland, and several countries. In contrast to the "binary" there is a
"unitary" system of higher education, consisting only of universities (Italy, Spain, Finland,
Sweden) [16]. The priorities of organizational and pedagogical work in tourism are
outlined, including: modernization of the management system; intensive transfer of
pedagogical functions and powers to all levels of tourism education, openness,
accessibility, and competent organization of the pedagogical process and tourism business;
discussion-problematic method of considering training programs; determination of the
personal responsibility of each teacher in the specialty and profile of specialist training;
enhancement of pedagogical and managerial culture of specialists; in-depth educational
practice of employees and functionaries in tourist and public teams; linking the staff to the
tourist community based on high professionalism, hard work, accessibility, and respect for
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education [15]. Priorities in the training of tourism personnel in Ukraine were identified in
the context of European integration, because the socio-economic development of the world
requires continuous specialist training.

The methodological basis of the study was a provision substantiated by Academician
I.LA. Ziaziun concerning the “relation of continuous professional education to the
individual, to the educational process, to programs, to organizational structures. In the first
case, this concept means that a person learns constantly, without relatively long breaks, or
in educational institutions, or is engaged in self-education”. As for the organizational
structure, continuity implies the existence of a network of educational institutions offering
educational services, ensuring the connection and continuity of programs designed to meet
the demands and requirements of the population [17; 18].

The essence of the principle of continuous tourism education is to understand the
educational system as a holistic one, covering all the links at various stages of life of a
person's professional growth. Scientists identify the following main areas of work with
personnel: professional orientation of youth, professional selection, recruitment,
adaptation of employees, placement and retraining of staff, professional development,
professional work ethics, stabilization of personnel, enhancement of moral and material
labour incentives, understanding the specificity of competitiveness, development of tourist
activity of employees, psychological readiness for such difficult business as customer
service, formation of high legal culture [17]. This global issues is addressed by researchers
at the Kyiv University of Tourism, Economics and Law, where the educational process is
subordinated to the main purpose — to form a new generation of tourism professionals
based on systematization and understanding of existing tourism practices [17].

The professional culture of the future tourism manager is reflected in the behavior of
the specialist, in communication, technology of conflict resolution, organization of
activity, compliance with management requirements. One of the main aspects of the
activity of tourism manager is communication, which acts as the main tool, method, and
content of the activities of future tourism managers. The personality and creative
component of fostering professional culture is manifested in variability, initiative,
ingenuity, unconventional decisions and behavior in professional interaction. In their
interaction, the structural components form the system of professional culture of the future
tourism manager [5]. In the modern educational space, higher education is used not only
for the transfer of special knowledge, but also for the development of the student's
personality as a future specialist, characterized by completeness of knowledge, skills and
certain outlook, life attitudes, values and characteristics of professional behavior.
Therefore, the main task of a teacher of a higher education institution is to provide the
student with knowledge, to develop professional skills and to involve them in
communication [18; 19].

Regarding the general concept of legal culture, American scientist David Nelken
gives the following definition: it is "a way of describing relatively stable models of legal-
oriented social behavior and attitudes... Legal culture is about who we are, not just about
what we do.” [20]. In our view, it is appropriate to compare legal culture and political
culture. Studies of the classics of political and social science in the second half of the 20th
century (especially of those who worked within the framework of a modernization research
program, such as G. Almond and S. Verba), have shown that in modernizing/developing
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countries, attention paid exclusively to formal political and state institutions is insufficient
to understand the modus operandi of these political systems [21; 22]. Content, i.e. culture
is important, or, in other words, values and attitudes that affect the real behavior of citizens
and politicians. We shall provide an illustrative example. In Britain, there is no formal
legislation that would prohibit a monarch from appointing a prime minister according to
their subjective desire. That is, formally, a British monarch can appoint any person to the
liking of a king/queen as prime minister. However, British democratic political culture
contributed to the elaboration of an informal convention, under which the monarch
instructs the government to form the leader of the winning party in parliamentary elections.
Instead of this, we see how in the territory of post-Soviet Ukraine persons who lead the
anticorruption bodies may be in the Unified State Register of persons who committed
corruption or corruption-related offenses [23].

That is, anti-corruption officials commit corruption, and this does not have any
consequences for them, since the political culture of politicians in Ukraine is low. Thus,
we see that a culture that is inherent in a particular social sphere and professional activity
(as a policy in our example) has a very serious impact on the behavior of individuals and
groups involved in the field. In tourism management, the presence legal culture in subjects
of this sector, which for our purposes can be defined as awareness of the legislation and
law-abiding behaviour, is extremely important. Tour operators, in the process of providing
their services, gain unprecedented access to their customers' personal and financial data
(passport data, telephone numbers, customers' home addresses, including their credit card
and bank account numbers, etc.). Considering the fact that a large number of tourist
operators are quite small firms, it should be understood that such organizations do not have
the capacity to create large-scale and effective security services to control the actions of
their employees (as is the case in large financial institutions, such as banks). Therefore, to
reduce the probability of abuse of sensitive personal and financial data of clients, it is
especially important that legal culture managers have the role of internal control and
motivator of law-abiding behavior. Future tourism managers must shape the legal culture
while studying in higher education institutions.

The same conclusion can be extended to hospitality management representatives
who also have unprecedented access to information about their customers. It is useful to
have an elevated level of legal culture in tourism managers and to advise clients before
arranging a trip. Each country has its own legislative characteristics, neglecting which can
lead to dire consequences. For example, in Thailand, drawing on local currency notes is a
crime (maximum punishment is imprisonment of up to 5 years), because it is regarded as
disrespect for the monarch whose portrait is in Thai money. In Singapore, for some
offenses, such as hooliganism, flogging is stipulated. Only with the presence of legal
culture tourism managers will they be motivated to get acquainted with the legal systems
of the countries to which their clients travel, and will be able to provide tourists with advice
on what would be the appropriate behaviour of travelers so as to not violate the law of the
country they travel to.

CONCLUSIONS

Summarizing the above, we have reasonable grounds to confirm the relevance of the task
of fostering legal culture of employees of the tourism industry. Having a legal culture will
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enhance the quality of services rendered and the safety of clients. Analyzing the scientific
literature on fostering legal culture in tourism and hotel professionals, we conclude that
this should be dominated by a practical and applied approach aimed at deep legal training
of future tourism and hospitality workers. Emphasis is placed on shaping the legal culture
of tourism industry employees and using it in practice to communicate with clients.

In a globalized educational space, focus should be placed on the development of the
student's personality as a future specialist, who must possess the necessary amount of
knowledge, skills, abilities, modern outlook and values and characteristics of professional
behavior to successfully perform their professional responsibilities.

Certainly effective methods in the system of training of tourist personnel, apart from
the conventional disciplines of legal nature ("Professional and corporate ethics", "Legal
regulation of tourist activity”, "Legal regulation of tourism and hotel business™), is to
include the following disciplines in the curricula training of future specialists in tourism:
"Legal Culture of Tourism Specialists”, "Fundamentals of the Diplomatic Protocol”, and
"Consular Service Fundamentals™.
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l'anna Bikropisna Uypmira

Kagedpa yusirvrozo npasa i npouyecy
Hayionarvna akademis 6HympiuHix cnpas
Kuis, Yipaina

AESIKI ACITEKTI CY AOBOT'O 3AXVICTY CIMEVHUX ITPAB
TA IHTEPECIB

AHoTauia. Haykosa cmamms npucesiuena Oesakum dacnekmam cy008020 3aXUCHLY
cimeunux npae ma inmepecie. Ha cyuacnomy emani po36umky CYCRilbCMBA OOHUM i3
npiopumemHux Hanpsamie 0epicasHoi norimuxku 6 YKpaini € 3axucm cimetHux npas ma
inmepecis. [locsacnenna yiei memu 3a0e3neyyemvcs 3a OONOMOOK PI3HUX NPABOSUX
3aco0ig, ceped AKUX 0cobnuse micye nocioae cyo0osuti saxucm. Y 38 ’s3Ky i3 0y01108aHHAM
nepeniky cnocobié cy008020 3axucmy y CiMeuHoMy mda YUBLIbHOMY 3AKOHOOA8CMEBI
Ykpainu, oouicro i3 npobnem, aka npusepmac y8azy, € Cnid8IOHOUEHHs CNHOCO0I8 YUBITbHO-
npagosoco 1 CIMEUHO-Npago8o2o 3aXucmy, a mMaKoH#C 3 SCY8AHHA MONCIUBOCHI
3ACMOCY8AHHA AKMI8 YUBIILHO20 3AKOHOOABCMBA 00 Pe2Ylt08AHHs CIMEUHUX BIOHOCUH.
Biomak, memoro yiei naykosoi cmammi € ananiz npooOIeMHUX ACNEeKmMIi8 CiMelHO-
npagosoco ma YUBLIbHO-NPAB08020 Pe2YN8anHs CNOCoOI8 CY008020 3aXUCH) CIMEUHUX
npas ma inmepecis. B pezynomami npogedernoco 00cnioxicenHss 00TpyHMOBAHO, WO EOUHOIO
0008 ’3K06010 NepedyMo8o0 6CMAHOBIEHHS NPABOBIOHOUEHHS 3d DPIUEHHAM CY0y €
NONepeoHe BCMAHOBNEHHSI CYOOM BION0BIOHO20 OPUOUYHO20 (hakmy K Niocmasu
BUHUKHEHHS, 3MIHU YU NPUNUHEHHS NPABOBIOHOWEHHS. 3 027150y HA ye, CY0, 3 GUHSAMKOM
Cnpag npo YCUHOBNIEHHS, A MAKONC NPO 8CMAHOBIEHHS PEHCUM) OKPEMO20 NPOICUBAHHSL
34 3a58010 NOOPYHCIHCA, 3O0IUCHIOE 3AXUCM CIMEUHUX Npas ma iHmepecisé )y NOpsoKy
OKDEeMO20 NPOBAONCEHHS. He ULIAXOM BCMAHOBIEHHS NPABOBIOHOWEHHS, A YV CHOCIO
niOmeepOAHCeHHs HA8HOCMI ab0 8I0CYMHOCMI OPUOUUHUX (PAKMi8, AKI € NIOCMABoI0 1020
BUHUKHEHHS, 3MIHU YU npununeHnHs. Bcmawnoeneno, wo peenamenmayis 3axonooasyem
MaxKux o0coOIUeUXx Ccnocobie cy006020 3axucmy ciMeuHux npae ma iumepecie, K
8CMAHOBIEHHS NPABOGIOHOWIEHHS MA U020 AHYIIO8AHHA, 3YMOGIEeHA 0COOIUBOI0
OPUOUYHOIO  NPUPOOOID  CIMEUHUX NPABOGIOHOCUH, WO B00HOUAC He BUKIIYAE
MONCIUBOCMI  «CYOCUOIAPHO20 3ACMOCYBAHHAY O/ 3AXUCMY NpaAé ma IHmepecie ix
cy0’ckmie  HepeclameHmMOBaHUX CIMeUHUM 3aKOHOOA8CMBOM CNOCO0I8  YUBLIbHO-
npagoeo2o 3axucmy (6UIHAHHA NPABA Ma BUSHAHHS NPABOYUHY HEOIUCHUM).

KurouoBi ciioBa: cynoBuii 3axuct, CiMeliHi MpaBOBIIHOCHHH, MAalfHOBA IIKO/a, CIMEHHO-
MIPaBOBHHM 3aXUCT, pakT OaThKIBCTBA.
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SOME ASPECTS OF THE COURT PROTECTION OF FAMILY
RIGHTS AND INTERESTS

Abstract. The scientific article is devoted to some aspects of judicial protection of family
rights and interests. At the present stage of development of society, one of the priority areas
of public policy in Ukraine is the protection of family rights and interests. Achieving this
goal is ensured through various legal means, among which a special place is occupied by
judicial protection. In connection with the duplication of the list of methods of judicial
protection in family and civil legislation of Ukraine, one of the problems that attracts
attention is the ratio of methods of civil and family protection, as well as clarifying the
possibility of applying civil legislation to regulate family relations. Therefore, the purpose
of this scientific article is to analyse the problematic aspects of family law and civil law
regulation of judicial protection of family rights and interests. As a result of the study, it is
substantiated that the only mandatory prerequisite for establishing a legal relation by a
court decision is the prior establishment by a court of a relevant legal fact as a basis for
the emergence, change or termination of the legal relationship. In view of this, the court,
except for cases of adoption, as well as the establishment of a separate residence on the
application of spouses, protects family rights and interests in a separate proceeding not
by establishing a legal relationship, but by confirming the presence or absence of legal
facts, which are the basis for its occurrence, change or termination. It is established that
the legislator's regulation of such special methods of judicial protection of family rights
and interests as establishing a legal relationship and its annulment is due to the special
legal nature of family legal relations, which does not exclude the possibility of “subsidiary
application” to protect the rights and interests of their subjects using civil protection
methods (recognition of the right and invalidation of a transaction).

Keywords: judicial protection, family legal relations, property damage, family legal
protection, fact of paternity.

INTRODUCTION

The strategic course for the accession of the Ukrainian state to the European Union requires
the further development of the judiciary, which should be characterised by independence,
fairness, transparency and efficiency [1]. It should be noted that the important role and
authority of international norms for the protection of citizens' rights are due to the positive
results of their implementation in the legislation of the most developed countries of the
world, their rich history, to the fact that these acts express unchanging universal values [2].

In the legal literature, judicial protection, self-defence is regarded as the legal
protection of a person and other persons, as well as the interests of society and the state
against socially dangerous encroachments [3]. At the present stage of society development,

°
72



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

one of the priority directions of state policy in Ukraine is the protection of family rights
and interests. According to scientists, the solution of family problems should be given
priority [4]. The protection of family rights and interests is ensured through a variety of
legal means, among which judicial protection is of particular importance, as the court itself
has the broadest powers conferred by the legislator in the field in question by comparison
with other jurisdictions. The task of judicial protection of family rights and interests is to
restore the violated, unrecognised or contested rights, freedoms or interests of individuals,
rights and interests of legal entities, interests of the state. Appropriate tasks are being
pursued by the court, including for the purpose of strengthening the family, affirming a
sense of duty to parents, children and other family members, building family relations on
a parity basis, on feelings of mutual love and respect, mutual assistance and support, and
also providing each child with family upbringing, opportunities for spiritual and physical
development [5-7].

The list of methods of judicial protection of family rights and interests is set out in
Part 2 of Art. 18 of the Family Code of Ukraine (hereinafter referred to as the FC of
Ukraine)?. In particular, in accordance with this provision, the court has the right to protect
family rights and interests by: 1) establishing legal relations (paragraph 1 of Part 2 of
Article 18 of the FC of Ukraine); 2) compulsory performance of voluntarily unfulfilled
duty (paragraph 2 of Part 2 of Article 18 of the FC of Ukraine); 3) termination of legal
relation, as well as its cancellation (paragraph 3 of Part 2 of Article 18 of the FC of
Ukraine); 4) termination of actions that violate family rights (paragraph 4 of Part 2 of
Article 18 of the FC of Ukraine); 5) restoration of the legal relation that existed before the
violation of law (paragraph 5 of Part 2 of Article 18 of the FC of Ukraine); 6) compensation
of material and non-pecuniary damage, if stipulated by the FC of Ukraine or by the
agreement (paragraph 6 of Part 2 of Article 18 of the FC of Ukraine); 7) changes in legal
relations (paragraph 7 of Part 2 of Article 18 of the FC of Ukraine); 8) recognition of illegal
decisions, acts or omissions of a state authority, CAR authority or a local government body,
their officials (paragraph 8 of Part 2 of Article 18 of the FC of Ukraine).

At the same time, almost the same list of remedies, but already civil rights and
interests, contains part 2 of Art. 16 of the Civil Code of Ukraine (hereinafter — the CC of
Ukraine)?, according to which such methods are: 1) recognition of the right (paragraph 1
of Part 2 of Article 16 of the CC of Ukraine); 2) recognition the transaction invalid
(paragraph 2 of Part 2 of Article 16 of the CC of Ukraine); 3) termination of the infringing
action (paragraph 3 of Part 2 of Article 16 of the CC of Ukraine); 4) restoration of the
situation that existed before the violation (paragraph 4 of Part 2 of Article 16 of the CC of
Ukraine); 5) compulsory performance of duty in kind (paragraph 5 of Part 2 of Article 16
of the CC of Ukraine); 6) change of legal relation (paragraph 6 of Part 2 of Article 16 of
the CC of Ukraine); 7) termination of legal relation (paragraph 7 of Part 2 of Article 16 of
the CC of Ukraine); 8) compensation for losses and other methods of compensation for
property damage (paragraph 8 of Part 2 of Article 16 of the CC of Ukraine); 9)
compensation for moral (hon-pecuniary) damage (paragraph 9 of Part 2 of Article 16 of

! Family Code of Ukraine: Law of Ukraine. (2002, January). Retrieved from:
https://zakon.rada.gov.ua/laws/show/2947-14.
2 Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from:
https://zakon.rada.gov.ua/laws/show/435-15.
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the CC of Ukraine); 10) recognition of decisions, actions or omissions of a state authority,
CAR authority or a local government body, their officials as illegal (paragraph 10 of Part
2 of Article 16 of the CC of Ukraine). The list of methods of protection provided in Part 2
of Art. 16 of the CC of Ukraine is not exhaustive.

In this respect, the opinion of N.S. Kuznetsova, which emphasises that the court has
the right to allow such a method of protection, which, although not provided for by law or
contract, nevertheless corresponds to the essence of the relations between the parties,
deserves attention [8].

Thus, the rules of the CC of Ukraine define the ways of protection of rights, specify
the powers of the courts in the consideration of legal relations, but allow the courts to go
beyond the limits determined by law, to regulate and specify the legal relations by analogy
of right or law [8]. Due to the duplication of the list of judicial remedies in the family and
civil law of Ukraine, as well as the exhaustive nature of the first and inexhaustible nature
of the last list, one of the problems that attracts attention is the correlation between the civil
and family legal remedies, as well as the possibility of applying acts of civil law to the
regulation of family relations.

Therefore, the purpose of this scientific exploration is to analyse the problematic
aspects of family law and civil law regulation of the methods of judicial protection of
family rights and interests.

1. MATERIALS AND METHODS

In accordance with this goal, the basis of methodology for the study of problematic aspects
of the judicial protection of family rights and interests became general scientific and
special methods of knowledge of legal phenomena. In particular, the comparative legal
method was used when comparing scientific views on the possibility of subsidiary
application of civil law rules to regulate family relations in the context of the protection of
the rights and interests of their subjects. Methods of induction and deduction made it
possible to classify ways of protecting family rights and interests by the courts and to
conduct their comparative analysis. The systematic method enabled the relation between a
particular family relation and applied by the court way to protect the rights and interests of
its subjects. The dogmatic method was applied in the interpretation of legal categories, as
a result of which the conceptual and categorical apparatus of the respective legal institute
was deepened and clarified, the character of the law was clarified and definitions were
given to such legal categories as: “annulment of legal relation”, “recognition of right”,
“establishment of legal relation” and some others. Formal-logical method was used as a
universal means of argumentation of scientific conclusions. In particular, through the
formal-logical method, the author has come to the conclusion that the annulment of a legal
relation can be applied by a court solely for the purpose of protecting family rights and
interests arising from marital relations, as well as the legal relation of adoption, while at
the same time declaring a transaction invalid is a civil legal way of protection of rights and
interests of parties to the transaction as grounds for the emergence, change or termination
of the relevant legal relation. Based on the method of systematic analysis, a gap was found
in the legal regulation of the list of ways of protecting family rights and interests by a court,
in connection with which it was proposed to amend paragraph 1 p. 2 of Art. 18 of the FC
of Ukraine, stating the stated legal norm in the following wording: “1) establishment of
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legal relation and (or) legal fact, which is the basis for the emergence, change or
termination of legal relation”.

Regarding the methodological basis of the research, its foundations were the
fundamental works of civil scientists, as well as experts in the field of family law. The
systematic analysis of the scientific positions of the said representatives of the scientific
doctrine, as well as the relevant norms of the current civil and family legislation of Ukraine
allowed to reveal gaps in the legal regulation of the ways of protecting family rights and
interests by a court, as well as to conclude on the feasibility of subsidiary application of
the rules of the civil legislation to regulate the relevant legislation.

The legal basis for the study was codified legal acts — sources of family and civil
legislation of Ukraine, namely: the Civil Code of Ukraine and the Family Code of Ukraine.
In addition, a series of court decisions have been analysed to illustrate the enforcement of
the relevant rules, which have been reflected in the Unified State Register of Judgments.

2. RESULTS AND DISCUSSION

2.1 Correlation between the methods of civil and family law protection of family rights and
interests

As already noted, in connection with the duplication of the list of judicial remedies in the
family and civil law of Ukraine, as well as the exhaustive nature of the first and
inexhaustible nature of the last list, one of the problems that attracts attention is the
correlation of civil and family legal remedies. A comparative analysis of the relevant norms
(Part 2 of Article 18 of the FC of Ukraine and Part 2 of Article 16 of the CC of Ukraine)?
gives grounds to conclude that the list of methods of judicial protection of family and civil
rights and interests is identical, with the following exceptions: 1) the family law of Ukraine
provides the possibility of compensation for material and non-pecuniary damage, if it is
provided by the FC of Ukraine or by an agreement (paragraph 6 of Part 2 of Article 18 of
the FC of Ukraine). At the same time, the Civil Code of Ukraine does not contain such a
condition and regulates the possibility of compensation for material and moral damages in
all cases of its task (paragraphs 8, 9 p. 2, Art. 16 of the CC of Ukraine); 2) In addition to
the termination of legal relations, the FC of Ukraine regulates such a way of judicial
protection of family rights and interests as its annulment. At the same time, the CC of
Ukraine does not provide for an adequate way of protecting civil rights and interests.
Instead, it regulates an almost identical in legal nature method — the recognition of a
transaction invalid (paragraph 2 of Part 2 of Article 16 of the CC of Ukraine); 3) FC of
Ukraine, unlike the CC of Ukraine, in paragraph 1 of Part 2 of Art. 18 provides for such a
method of judicial protection as the establishment of a legal relation. In the CC of Ukraine
(paragraph 1, Part 2, Article 16), a similar legal method of protection has another name —
recognition of the right.

The analysis makes it possible to state that the FC of Ukraine significantly expands
the possibilities of judicial protection of family rights and interests and for the first time

! Family Code of Ukraine: Law of Ukraine. (2002, January). Retrieved from:
https://zakon.rada.gov.ua/laws/show/2947-14.
Civil Code of Ukraine: Law of Ukraine. (2003, January). Retrieved from:
https://zakon.rada.gov.ua/laws/show/435-15.
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introduces such traditional civil rights remedies as compensation for material and non-
pecuniary damage. Family law has always held that one of the main civil remedies —
compensation for damages — cannot be used to protect family rights and interests, because
by their very character they are not repaid. Recently, the view on this issue has changed
significantly. Family relations, especially property, can be protected by way of
compensation for the loss of a victim. However, given the specific nature of their legal
nature, this can only be done in cases provided for by law or contract [9]. Thus, persons
who have applied for marriage registration are considered to be bride and groom. In this
case, according to Part 3 of Art. 31 of the FC of Ukraine, the person who refused a marriage
is obliged to compensate the other party for the expenses incurred in connection with the
preparation for a wedding and marriage registration.

Regarding the ratio of such methods of protection of family and civil rights and
interests as the cancellation of a legal relation(paragraph 3 of Part 2 of Article 18 of the
CC of Ukraine) and the invalidation of a transaction (paragraph 2 of Part 2 of Article 16
of the CC of Ukraine), family law is characterised by the presence of legal relations with
a special legal nature, such as marriage and adoption, the rights and interests of which are
protected by the court in a special way — the cancellation of a legal relation.

A large explanatory dictionary of the modern Ukrainian language defines
“cancellation” as abolition, recognition of something invalid [10]. In this case, despite the
identical lexical construction used by the legislator, talking about the consequences of
violating the law at the time of marriage, during the transaction or court decision on
adoption (it is about “invalidation of marriage”, “invalidity of a transaction”, as well as
“invalidation of adoption”), the invalidation of a transaction and the cancellation of the
legal relations are different in their legal consequences ways to protect the rights and
interests. Thus, a transaction is a legal fact that entails the emergence, change or
termination of legal relations. Recognition of a transaction as invalid has the consequence
of invalidity of the respective legal relation. At the same time, marriage and adoption by
their legal nature are already legal relations, the legal basis of which is not a transaction,
but a legal fact of law-establishing nature (a fact of state registration of marriage, a fact
that a court decides on adoption). Given law-establishing nature, family law does not
regulate the possibility of invalidating a fact of state registration of marriage, as well as a
fact that a court decides on adoption, but provides for the possibility of cancellation of
legal relations arising on their basis.

Based on the above considerations, it can be argued that the cancellation of a legal
relation can be used by a court only to protect family rights and interests arising from
marriage and adoption, while invalidating a transaction is a civil way to protect the rights
and interests of parties as grounds for the emergence, change or termination of a relevant
legal relation. Nevertheless, such a conclusion does not negate the possibility of subsidiary
application of such a method of protection as the invalidation of a transaction in order to
protect the rights and interests of participants in family relations arising from the
transaction. Then — the recognition of law as a way to protect civil rights and interests
(paragraph 1 of Part 2 of Article 16 of the CC of Ukraine) and the establishment of legal
relations as a way to protect the rights and interests of family law (paragraph 1 of Part 2 of
Article 18 of the Civil Code) ). It should be emphasised at once that recognition of the right
is one of the most common means of protection. The theory of recognition in the civil
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procedural aspect was developed in the pre-revolutionary period by the famous Soviet
lawyer V.M. Gordon. “The court decision on the recognition of law”, the scientist wrote,
“does not establish anything new, but only adds strength to existing legal relations,
confirms their existence with such force that subsequent litigation was inadmissible. In this
case, the main object of recognition is a subjective right” [11]. Therefore, in response to
the question, whether a court can recognise the existence of facts that have legal
significance, V.M. Gordon answered no, believing that until a fact led to the emergence of
a legal relation, a court could not begin to discuss its existence [11].

Analysing the recognition of the right as a way to protect family rights and interests,
Z.V. Romovskaya draws attention to the fact that in judicial practice the term “recognition
of the right” is used in three different cases. First, to confirm an existing subjective right
in order to eliminate a dispute or to prevent future disputes (for example, the requirement
of one of the spouses to recognise his right to housing, which arose from the moment of
moving into the apartment and exists at the time trial). Second, the recognition of a right
is the restoration of a pre-existing subjective right that has ceased due to the expiration of
its exercise (for example, the restoration of a missed limitation period). Third, the
recognition of the right is the satisfaction of the requirements of persons seeking to
establish the desired legal relation (for example, the recognition of copyright). In addition,
Z.\V/. Romovskaya emphasises that in family law there is no recognition of the right as a
way of protection, but it is necessary to address many issues related to property rights.
Thus, in case a husband does not recognise the independent right of a wife to housing, a
court on a claim of the latter recognises this right for her [12].

The above views lead to the conclusion that the necessity for recognition of the right
arises when a person has a certain subjective right is in doubt, the subjective right is
challenged, it is not recognised whether there is a real threat of such actions. Thus, the
uncertainty of the subjective right leads to the impossibility of its implementation or, at
least, complicates it [13]. Unlike the recognition of the right, which is regulated as a
method of protection in the Central Committee of Ukraine, the establishment of a legal
relation is a way to protect subjective rights and legally protected interests in family law.

Quite successfully and fully, in author’s opinion, the establishment of legal relations
in family law was analysed by O.M. Ponomarenko, who noted that this method of
protection corresponds to the essence of some family relations, because one of the specific
features of the latter is the possibility of family relations emergence outside a will of a
subject . This is due to the need to protect the most vulnerable, “weak” family member,
usually a child. The need for it arises when a certain legal fact necessary for the emergence
of a legal relation is not recognised by a subject and a person concerned applies to a court
to establish it. In such cases, the court's decision to recognise a legal fact is the basis for
the emergence of a legal relation (i.e. is a legal fact) [14].

Z.V. Romovskaya, considering the establishment of a legal relation as a way to
protect family rights and interests on the example of establishing paternity, writes,
“Satisfying the claim for paternity, the court thus confirms the existence between the child
and the defendant of biological connection — origin, which is one the of the grounds for the
emergence of a legal relation between them. Having endowed the defendant with the
legally significant quality of a father, the court decision is one of the links in the general
chain of legal facts that give rise to the legal relation between the child and his father” [15].

77



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

From the point of view of O.V. Dzera and 1.0. Dzera, the establishment of a legal
relation is associated with the adoption of certain measures aimed at restoring the violated
subjective right of a person in the state in which it existed before its violation. That is, to
file a lawsuit, it is necessary that the subjective right is not terminated and can be restored
by eliminating the consequences of an offence [16]. The fact that the establishment of a
legal relation is the basis for the emergence of rights leads some scholars to the conclusion
that in essence this method of protection is identical to the recognition of the right. Thus,
Y.F. Bespalov notes that as a way to protect the rights of a child establishing the origin
(legal relation) is a measure aimed at restoring (recognising) the violated (disputed) rights
of a child [17]. At the same time, there is an opposite position in scientific doctrine, the
supporters of which insist that the establishment of legal relations and recognition of law
are different ways of protecting family rights [18]. Their arguments are as follows: the
need for recognition of a right arises when a subject's existing subjective right is challenged
or not recognised. Thus, the role of a court is limited to confirming an existing right. When
establishing a legal relation, a subjective right arises on the basis of a court decision. Proof
of this, for example, is the fact that a child's right to alimony is linked to a court decision
recognising paternity [14].

Regarding the legal nature of such a way of protecting family rights and interests as
establishing a legal relation, it is necessary to emphasise this. According to the provisions
of the general theory of law, the legal relation arises, changes or terminates on the basis of
a legal fact. A legal fact in family law is a specific life circumstance, the legal construction
of which is provided or permissible by family law, the occurrence of which causes legal
consequences for family relations (emergence, change, termination, suspension,
impediment or restoration) and (or) for family law legal capacity (emergence, expansion,
termination or restriction) [19]. Hence, the only obligatory precondition for establishing a
legal relation, with certain exceptions, is the prior establishment by a court of a relevant
legal fact as a ground for the emergence, change or termination of the legal relation. In
view of this, a court, with certain exceptions, may not establish a legal relation, but may
establish only legal facts that are the basis for its occurrence, change or termination. For
example, the establishment by a court of a fact of paternity results in the emergence of a
legal relation between a father and a child.

Here is an example from case law. In March 2016 the applicant applied to the court
to establish the fact of paternity in respect of her son, citing the fact that her son had been
born during her cohabitation with the husband who was suited. However, since the parties
lived without marriage, on the instructions of the mother in the child's birth certificate in
the column “father” the civil registry office made an entry in accordance with Part 1 of
Art. 135 of the FC of Ukraine. The child's father died at the home of the applicant's parents.
The establishment of the fact is important for the implementation of her personal non-
property and property rights, in particular, the right to financial assistance in connection
with the loss of a provider. After hearing the explanations of the applicant and his
representative, the representative of the interested person, the testimony of witnesses,
examining and evaluating the evidence in their entirety, the court concluded that the
application was satisfied because the deceased had acknowledged his paternity to the
applicant's son. Thus, the court obtained sufficient evidence to reliably confirm the fact of
the applicant's son's origin, which was also confirmed by the documents available in the
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case file. Establishing the fact of paternity has legal significance for the applicant, as it is
necessary to obtain the right to financial assistance in connection with the loss of a
provider. It is impossible to establish the fact of paternity in another order, so the
application is subject to satisfaction [20].

Thus, the way to protect family rights and interests by the court in this case was not
to establish a legal relation, but the fact of paternity, which, in turn, is the basis for the
emergence of a legal relation between father and child. In the legal literature, scholars also
argue that the court, acting in the manner prescribed by law, directly determines the legal
consequences of established facts and situations, requiring a legal response [21].
Nevertheless, it should be emphasised that there are two exceptions to this general rule:
the court can protect family rights and interests by establishing a legal relation, deciding
on adoption (Part 1 of Article 207, Article 232 of the FC of Ukraine), and on the
establishment of a regime of separate residence at the request of spouses (Article 119 of
the IC of Ukraine).

Given the above, the authors consider unfounded the position of the legislator, who
among the ways to protect family rights and interests does not call the establishment of a
legal fact that is the basis for the emergence, change or termination of the relation [22-25].
As proved above, the legal relation, with the exception of legal relations of adoption, as
well as the establishment of separate residence at the request of the spouses, arises solely
on the basis of legal fact, the establishment of which, along with the establishment of a
legal relation, should be qualified as one of the ways of judicial protection of family rights
and interests. In this regard, the author proposes to make appropriate changes to paragraph
1 of Part 2 of Art. 18 of the FC of Ukraine, setting out the specified legal norm in the
following wording: “1) the establishment of a legal relation and (or) a legal fact that is the
basis for the emergence, change or termination of the legal relation.”

And the last thing to pay attention to — how do the recognition of the law and the
establishment of the legal relation and (or) legal fact, which is the basis for the emergence,
change or termination of the relation, as ways to protect family rights and interests? As
emphasised above, the need for recognition of a right arises when a person has a certain
subjective right in doubt, the subjective right is challenged, it is not recognised whether
there is a real threat of such actions. The characteristic feature of the recognition of the
right is that this method does not create new substantive legal relations: the court
recognises the presence or absence of the relevant subjective right of its holder. At the
same time, the establishment by a court of a legal relation and (or) a legal fact, which is
the basis for the emergence, change or termination of a legal relation, has the consequence
of “creating a new legal relation” that did not exist before. In view of this, it can be argued
that the recognition of the right and the establishment of a legal relation and (or) legal fact,
which is the basis for the emergence, change or termination of the legal relation, are
independent ways to protect family rights and interests.

2.2 Application of acts of civil legislation to the regulation of family relations in the context
of protection of the rights and interests of their subjects

The second aspect that deserves attention in the study of problematic aspects of family law
and civil law regulation of ways to protect family rights and interests by the court is the
possibility of applying in the appropriate context of civil law to regulate family relations.
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It should be noted that this dispute has a long history, its beginning is associated with a
separate codification of civil and family law. It should be noted that no one has ever
questioned the possibility of applying civil law to regulate family relations. This is due to
the fact that the FC of Ukraine, operating with many civil law terms, does not disclose their
content [14]. Thus, O.M. Ponomarenko notes that the purpose of family law regulation is
to consolidate a special regulation of family relations, which corresponds to the specifics
of the latter. And at times when the regulation of relations between family members does
not differ from the regulation of relations between other subjects of civil relations, it should
be attributed to the parish of the CC of Ukraine [14].

In the appropriate context, O.V. Nekrasova even identifies forms of subsidiary
application of civil law to family relations, such as: a) conditionally subsidiary application
provided by Art. 8 of the FC of Ukraine, without defining specific categories of family
relations to which the norms of the CC of Ukraine may apply; b) direct subsidiary
application, enshrined in the FC of Ukraine, to regulate the norms of the CC of Ukraine of
specific types of family relations, for example, the exercise of the right of joint ownership
after divorce. In addition, the author considers it appropriate to apply the basic principles
of civil law to regulate family relations by analogy with the law [18]. Proponents of another
point of view point out that family law is historically separated from civil law, so some
family law remedies repeat the content and procedure for their application of the relevant
civil law remedies, but the direct application of the CC, which provides for the protection
of civil rights, to ways to protect family rights is impossible due to the substantive features
of family relations, which are characterised by lack of payment, special subject
composition, duration in time, the presence of a close family communication and personal
trust [26]. For example, Yu.F. Bespalov writes in this regard, “Some family law methods
coincide with civil law. But both the first and the second are independent legal phenomena
and have features determined by the subject, method of legal regulation, as well as the
functions of the branches of family and civil law” [17].

In author’s opinion, the use of those methods of protection that are regulated by the
CC of Ukraine to protect family rights and interests is not only possible, but also directly
regulated by the FC of Ukraine. Thus, according to Art. 8 of the FC of Ukraine, if personal
non-property and property relations between spouses, parents and children, other family
members and relatives are not regulated by the FC of Ukraine, they are regulated by the
relevant norms of the CC of Ukraine, unless it contradicts the essence of family relations.
It seems that the relevant norm also applies to the ways of protection of civil rights and
interests, which can be used to protect family rights and interests, if it does not contradict
the essence of family relations. Thus, there is a “subsidiary application” of the methods of
judicial protection of the rights and interests defined by the CC of Ukraine to protect the
rights and interests of the subjects of family relations.

Concluding the study of methods of judicial protection of civil and family rights and
interests in the comparative aspect, as a result, the author notes that the legislator's
regulation of special methods of judicial protection of family rights and interests, such as
establishing a legal relation and its annulment, due to the special legal nature of family
relations excludes the possibility of “subsidiary application” to protect the rights and
interests of their subjects using civil legal protection methods unregulated by family
legislation (recognition of the right and invalidation of the transaction).
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CONCLUSIONS

The only obligatory precondition for establishing a legal relation by a court decision is the
prior establishment by the court of the relevant legal fact as a ground for the emergence,
change or termination of the legal relation. In view of this, the court, except for cases of
adoption, as well as the establishment of a separate residence on the application of the
spouses, protects family rights and interests in a separate proceeding not by establishing a
legal relation, but by confirming the presence or absence of legal facts. is the basis for its
occurrence, change or termination.

The legislator's regulation of such special methods of judicial protection of family
rights and interests as the establishment of legal relations and its annulment is due to the
special legal nature of family legal relations, which does not exclude the possibility of
“subsidiary application” to protect the rights and interests of their subjects using civil legal
protection methods unregulated by family legislation (recognition of the right and
invalidation of the transaction). In order to optimise the family legislation of Ukraine in
the context of legal regulation of ways to protect family rights and interests, the author
proposes to set out in the new version of paragraph 1 of Part 2 of Art. 18 of the FC of
Ukraine: “1) the establishment of a legal relation and (or) a legal fact that is the basis for
the emergence, change or termination of the legal relation.”
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I0piit Oaekcanaposnd 3aika

Biddia npobaem npusamrozo npasa

Hayxo60-docAidnuii incmumym npooiem npueammoz0 npasa i nionpueMHuLmen
imeni akademixa D. I'. Bypuaxa Hayionaronoi akademii npasosux nayx Ykpairu
Kuis, Yxpaina

HAIIPSIMKH OHOBJIEHHS CITAJIKOBOI'O 3AKOHO/IABCTBA
YKPAIHHA

AHoTauis. Cmamms npucesyeHa npooremMam OHOBIEHHS CNAOKO8020 3AKOHOOABCMEA.
Memoto pobomu € o06IpyHmMy8aHHs nepuiux KpoKi6 HA WLIAXY CMEOPEHHS HAYKOBOI
KoHYyenyii peghopmyearts cnadkosoco npasa. Heobxionicms 600CKOHANEHHS CNHAOKOBO2O
3aKOHO0ABCMBA 3YMOGIEHA HU3KOIO 00CMABUH: HOBUMU HANPAYIOBAHHAMU OOKMPUHU
Cnaokogo2o npasa, Npago3acmoCcO8HOI0 NPAKMUKOIO [ Npobiemamu, AKi 8UHUKAIOMb Y
cyoax npu  po3ensadi  cnaodko8ux —Cchnopis, nompeboio adanmayii - GIMYUZHAHOZO
3axonodagcmea 00 3axonooaecmea Kpain €C; epaxysanHsm npacHeHv YKpainu 00
€8PONEUCLKOI CRITbHOMU. Jominyrouumu Memooamu 00Cni0dHCeH s €
KOMRApamugicmcoKuti Memoo i Memoo MOOeN08aHHs, SUKOPUCTAHHA SAKUX 00380IUNI0
30ILCHUMU NOPIBHANLHO-NPABOBUL AHAI3 CNAOKOB020 3AKOHOOABCMEA 3APYOINCHUX KPAIH
i Vkpainu ma 3’acysamu menoenyii po3eumky cnaokogo2o npasd, OCMUCIUMU Memoou
noOoNaHHs Npobrem, AKI  GuHuxkailoms. Busaeneni ocobnusocmi  3anoeioanbHoi
diezoamHocmi HenoHoNimuix. Bucnosnena oymxa, wo npagose pe2ynt08ants 8iOHOCUH 34
yuacmi  nocmmMopmanvhHux — Oimeti ma  Oimeu, HAPOONCEHUX 3d  OONOMO2O0H0
PENnpoOYKMUBHUX MEXHONO02IU, Modce GUUMU 3a Medci Ccnadkogux. 3 ypaxy8aHHAM
icmopu4Ho020 00CBI0Y BUHAUEHO Micye CNadK08020 NPAsa 8 CUCMeEMI YUBLIbHO2O Npasd.
O6rpyHmoeano BUCHOBOK NPO HeOOXIOHICMb PO3UWUPEHHS C80000U 3AN08Iimy UWIIAXOM
BNPOBAONCEHHS CNPOWEHUX 11020 (hopM: Jlecanizayii npocmoi nucbmMo8oi popmu 3anosimy,
a 3a Hao36uUYAUHUX 06CMAasUH — OONYCMUMICIb O020JIOUlEHHA 3AN08I0ATbHO20
PO3NOPAONCEHHS. 8 VCHIU hopmi. 3’c08aHO nNpasosy npupoody cCeKpemHo2o 3anogimy;
3M00eNb08AHA HOPMA 3aN0BIMY 3 YMOBOI0. 3anpONOHO8AHO O00AMKOBI CHOCOOU 3aXUCTNY
npas 3anosioauya, ceped SAKUX | 36€PHEHHSI 3 NO3080M 00 CYOy NPO VCYHEHHs 6i0
CNAOKY8aHHs 0COOU, AKA MAE NPABO HA 0008 A3K0BY YACMKY CRAOWUHU. Ap2yMeHmoeano
NONOJCEeHHA, WO NIOCMAasu 3MeHWeHHs POo3Mipy 0008'3K0601 uacmku CcnaoKoeEMys
HeoOXiOHO KOHKpemusysamu 6 3aKkoHi. Ilputinammsa npono3uyitl, CAPAMOBAHUX HA
B00CKOHAIEHHS 3AKOHO0ABCMBA, CRpUAMuUMe 30IUCHEHHIO Ma 3aXUCMY CHAOKO8UX Npas.
3azanvruii niocymox 00cniodxcenHs noigeae y HeooxioHocmi pekooughikayii cnaokoeo2o
3aKOH00a6Ccmea YKpainu 3 ypaxy8anHs nO3umMueHo20 00C8i0y KPaiH KOHMUHEHMANbHOL
€sponu.

KuarouoBi cjoBa: cucrema HMBUIBHOTO TIpaBa, 3amoBifalibHa HI€3MATHICTH, (Gopma
3aIoBITY, cB000/1a 3aMOBITY, CEKPETHUH 3aIOBIT, 3aMOBIT 3 YMOBOIO.
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DIRECTIONS OF UPDATING THE INHERITANCE
LEGISLATION OF UKRAINE

Abstract. The paper investigates the issues of updating the inheritance legislation. The
purpose of this paper is to substantiate the first steps towards the creation of a scientific
concept for the reform of inheritance law. The need to improve inheritance legislation is
conditioned by a number of circumstances: new developments in the doctrine of
inheritance law; law enforcement practices and problems that arise in courts upon
considering hereditary disputes; the need to adapt domestic legislation to that of EU
countries; consideration of Ukraine's aspirations for the European community. The
dominant research methods are the comparative method and the modeling method, the use
of which allowed to carry out comparative law analysis of the hereditary legislation of
foreign countries and Ukraine and to identify the tendencies of development of the
inheritance law, to understand the methods of overcoming the arising issues. Features of
testamentary capacity of minors are revealed. An opinion was expressed that the legal
regulation of relations involving post-mortem children and children born with the help of
reproductive technologies may go beyond hereditary. Given the historical experience, the
place of inheritance law in the civil law system was determined. The conclusion on the
necessity of extending the freedom of testation by introducing simplified forms of it is
justified: legalization of a simple written form of thetestament, and in extraordinary
circumstances — the admissibility of announcement of the testamentary disposition in oral
form. The legal nature of the secret covenant was identified; the norm of the testament with
condition was modelled. Supplementary ways of protecting the rights of the testator are
proposed, including appeal to the court for the removal of a person entitled to a
compulsory share of inheritance from succession. The provision that the grounds for
reducing the size of the obligatory share of the heir should be specified in the law is
substantiated. Adoption of proposals aimed at improving legislation will facilitate the
implementation and protection of inheritance rights. The overall result of the study lies in
the need to recodify the inheritance legislation of Ukraine with consideration of the
positive experience of continental Europe.

Keywords: civil law system, testamentary capacity, form of testament, freedom of
testation, secret testament, testament with condition.
INTRODUCTION

Inheritance law has a special place in the civil law system. The ability to determine the fate
of property acquired during a person’'s life is one of the most important guarantees for the
stability of property relations in any society. Analysing the earlier codification experience,
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it should be emphasized that the systematic improvement of legislation, including civil,
was conducted based on wide discussions, which were the subject of both general
directions of codification and discussion of the content of individual civil law
institutions [1; 2]. Inheritance law is one of the most popular practices of the branches of
civil law and is the most conservative. The reform of domestic civil legislation in 2003*
took its toll on almost all institutions of inheritance law (inheritance by testament,
inheritance by law, acceptance of inheritance, etc.); however, the revision of the economic
foundations of the state, close cooperation with the European Union and Ukraine's
aspiration to become a member of the EU, as well as the study of the civil legislation of
the continental European countries, necessitate the reform of certain institutions of the
inherintance legislation of Ukraine.

Among the general reasons that necessitate the recodification of inheritance
legislation in Ukraine are the socio-economic transformations in society, the emergence of
new property rights and, accordingly, the objects of hereditary succession [3], the
unjustified static nature of certain conventional legislative provisions. In the modern era,
the rules of inheritance law lose their dogmatic content, must become mobile, respond to
economic changes in the state and in society at large. A number of problems that arise both
in theory and in practice require solving, namely: determinatino of the circle of heirs by
law and by testament; establishment of the composition of hereditary property; the
procedure for exercising inheritance rights, their protection and security; recognition of the
testament as invalid or partially invalid because the testator has deprived the heir of a
compulsory share of the inheritance; division of hereditary property; inheritance of
property undergoing privatization; recognition of ownership of part of the property which
the testator has left as theirs; establishment of legal facts (being in family relations with
the testator, residing with them as one family, being supported by testator, permanence of
residence with the testator); the recognition of the inheritance certificate as invalid and the
extension of the inheritance period; invalidation of mutually exclusive testaments;
execution and termination of the hereditary agreement, etc.

Legislation modernization should consider the following: the development of the
doctrine of inheritance law in recent years; law enforcement practices and problems that
arise in courts when considering hereditary disputes; the pursuit of the implementation in
the national private law system of European standards enshrined in the civil codes of
continental Europe; the need for further development of private law principles of civil law
regulation. At the same time, it should be borne in mind that national legislation at the
conceptual level reflects the national mentality, legal awareness, legal understanding, etc.
and the adaptation of national legislation to EU legislation is notably resisted [4]. The
recodification results should reflect new tendencies that exist in regulation of hereditary
relations. Despite attempts to develop a new concept of inheritance law, some of its
provisions are ambiguous and remain quite vulnerable (category of subjects of inheritance
law, grounds for removal from inheritance, inheritance priorities, heritage objects, form of
will and its types, right to an obligatory share of inheritance, will of spouses, secret will,
testament with condition, institution of inheritance agreement, etc.). This creates certain
obstacles for the choice of ways of translating the concept into practice and is the subject

! The Civil Code of Ukraine. (2003, January). Retrieved from http://zakon0.rada.gov.ua/laws/show/435-15.
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of lively scientific discussions, in the process of which sometimes different opinions are
expressed. The purpose of the paper is to investigate individual institutions of inheritance
law and to provide proposals aimed at updating inheritance legislation.

1. MATERIALS AND METHODS

To analyze the prospects of further development of the inheritance legislation, the latest
developments of the national doctrine of inheritance law were studied, the hereditary
legislation of Ukraine and of the countries of the European Union was investigated, the
main tendencies of its development were observed, the judicial practice related to the
exercise and protection of inheritance rights was investigated, which allows to identify
practical issues. The steps taken by Ukraine towards adapting domestic civil legislation to
the civil legislation of the EU countries were considered. The structure of scientific
research in the field of inheritance law contains the conventional elements: formulation of
the problem, proposing baselines and their theoretical development, collection and analysis
of empirical data, substantiation of the conclusion, formulation of issues that need to be
resolved in the future [5]. Currently, the main tasks in the study of hereditary relations are
as follows: to find out the concept and place of hereditary law in the system of Ukrainian
law; identification of attributes and features of social relations that arise in inheritance, as
well as structural elements of hereditary relations; determination of the optimal ratio of
public and private regulatory frameworks in the field of inheritance; investigation of the
subjective composition of hereditary legal relations, the grounds for their occurrence,
dynamics, and termination; the study of the object of hereditary succession, anomalous
types of inheritance, the procedure and conditions of exercise and protection of hereditary
rights. Such sequence of research facilitates a comprehensive analysis of the legal
categories and phenomena, allowing to achieve the purpose of the study.

Inheritance law is the most conservative branch of civil law, since it is based on the
national traditions of the country, a special mentality of society that has been formed for
centuries, which necessitates the study of the history of the development of individual
institutions of inheritance law and the specifics of methodological approach and methods
of researching problems. World experience testifies to the objective nature of the unity of
the optimum balance of private and public interests, which is why the main institutions of
inheritance law were considered in this aspect. At the same time, the legal regulation of
hereditary relations is carried out not only from the standpoint of the interests of the
subjects of these legal relations, but also from the standpoint of how these legal relations
affect the interests of the subjects of the adjacent legal relations.

Scientific knowledge of legal phenomena should be based on the principles of
scientific objectivity, unity of theory and practice, which excludes the bias of the
conclusions and results of the study, their dependence on ideology or politics, temporal
situationality, and other subjective factors. Since the science of inheritance law does not
have its own methods, the methods of formal logic are used in the study. One of the
dominant methodological approaches is the comparative law approach, which formed the
basis for determining the content of such legal categories as "testament”, "private
testament”, "secret testament”, "testament with condition” and allowed to identify their
specific features and differences. The normative-dogmatic method is applied for the
analysis of the content of the provisions of the current domestic inheritance legislation, and
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the system-structural analysis method — for determining the place of the inheritance law in
the civil law system. The deep historical roots of inheritance led to the use of the historical
method for revealing the evolutionary patterns of the development of legal relations in the
field of inheritance, in particular, upon the analysis of the norms of historical monuments
of Ukrainian law and the creation of a general theoretical base of problematics and
scientific approaches to their study. The comparative method allowed to carry out a
comparative-analytical review of the rules of the Civil Code of Ukraine (hereinafter
referred to as the CC) governing hereditary relations, and the rules of the civil legislation
of the countries of the continental system of law (Germany, France, Switzerland) and of
individual post-Soviet countries (Georgia), to identify existing conflicts and identify the
most optimal ways of attracting foreign experience to improve the legal regulation of
public relations in the said branch.

The method of legal forecasting allowed to identify possible directions for the
harmonization of national inheritance legislation with that of the European Union.
Modelling method allowed to design the future structure of the object in the development
of proposals and recommendations aimed at improving the civil legislation and practice of
its application in the field of hereditary succession.

2. RESULTS AND DISCUSSION
2.1 The place of inheritance law in the civil law system

The system of law must act as a consequence of legal realities, reflecting the logical unity
of the elements that make up its constitution, their hierarchy and interconnection. The
system of law that is built on the subject of legal regulation, fulfils its purpose and acts as
a source of knowledge of the law itself. The civil law system aims at knowing the rules of
the law and serving the needs of practice, it is based on the uniformity of the content of
legal rules, their unity and coherence, as well as on the objective division of legal rules
into sub-sectors and institutions, depending on the purpose and objectives. The purpose of
legal provisions is to consolidate and preserve the relations that arise in society. Inheritance
law, including property law, mediates the dynamics of property relations and primarily
includes the elements of property law. The phenomenon of inheritance lies in its dual
nature. Inheritance is an independent property right that takes its place along with property,
obligations, and other property rights. On the other hand, the inheritance right serves to
acquire each of these rights [6].

The analysis of the sources of the formation of civil legislation in the territory of
modern Ukraine allows to conclude that there are systems of civil law that are different
from the modern ones. Thus, in the Civil Code of Galicia of 1797, built on the institutional
principle, the second part covered legal relations in the field of real rights. This part
included rules regarding things and their legal classification, ownership, property rights,
liens, easements, and the right to use other people's things. The final sections of this part
were the sections on inheritance law (the last will and succession agreements, the legates
and commissures, the inheritance, and mandatory shares) [7].

Against this background, in the early 1960s, some domestic scholars attempted to
structure civil law somewhat differently from what was envisaged by the legislation in
force at the time. Thus, on the eve of the second codification of civil legislation, S.N.
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Landkoff suggested that the institution of inheritance of personal property of citizens
should be placed directly after the section "The right of personal private property" [8].
Other researchers have supported this idea [9]. A similar scientific position is shared
among researchers of the V.M. Koretskyi Institute of State and Law of the National
Academy of Sciences of Ukraine who, in the textbook "Civil Law of Ukraine", placed
section IV "Inheritance law" immediately after section III "Real rights and
ownership™ [10]. The composition of the inheritance, its core, above all, underlie the real
rights of the testator. At the same time, inheritance law is not, by its nature, an independent
branch of law. It acts as a kind of intermediary, a necessary prerequisite and legal basis for
the acquisition of absolute ownership by the heirs. Property relations and hereditary
relations are one and indivisible. In the Civil Code of Ukraine, it is more natural to place
the book "Inheritance Law" after the book "Ownership".

The structure of the book "Inheritance Law™ also needs changes. It is controversial
to place the institution of the inheritance agreement here since the legislator defines only
inheritance by testament and inheritance by law as the types of inheritance. The chapter
"Inheritance Agreement" uses the terms "acquirer™ and "alienator", that is, the terminology
of agreements for the transfer of property into ownership. The content of the inheritance
agreement provides for the acquisition of certain rights and obligations during the life of
the alienator, which is contrary to the legal nature of inheritance, since the acquisition and
exercise of inheritance rights is possible only under the indispensable condition — the death
of the antecessor. Legal regulation of the relations between the owner of the property and
their successor on a binding basis, the occurrence of negative consequences for
counterparties in case of non-performance of obligations, goes beyond inheritance
relations, which eliminates the possibility of considering the institution of inheritance
agreement as an institution of inheritance law. The subject of the inheritance agreement,
"alienator’s property", does not correspond to the concept of "composition of inheritance".
Since the inheritance agreement is not about the inheritance, but about the property of the
counterparty under the agreement, in view of statutory regulation, it is advisable to place
this agreement structurally after the life care contract in Section Il of the CC of Ukraine
"Certain types of obligations".

2.2 Testamentary capacity and freedom of testation

A key component of inheritance law is a testament, which is a legal instrument by which
a person can determine the fate of their property in the event of death. Full legal capacity
under Ukrainian law is granted to a person from the age of 18. Age, as an objective stage
in the process of physical and psychological development of a person, exists as an absolute
quantitative category, with which is connected the possibility of conscious acquisition of
civil rights and performance of obligations. In determining the scope of the capacity, the
legislator considers the intellectual and mental abilities of the person. Inheritance capacity
is one of the constituent elements of civil capacity. The granting of a legal capacity to a
minor in the presence of the grounds established in the legislation is conditioned by the
need to exercise and protect its civil rights. The concepts of "disposal of property” and
"disposal of property in case of death”, despite some similarity, do not coincide in content.
Regulation, as one of the constituent elements of the content of property rights, provides
the opportunity to determine the legal or factual fate of things. The disposition "in case of
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death” is not a disposition in itself, because it does not oblige the owner and does not
prevent them from using whatever property owed to them, despite the existence of a
testament.

Testamentary capacity is special and constitutes a legally defined opportunity for an
individual to express their will to dispose of property owned by them in case of death. The
testamentary capacity of a person does not create rights, therefore, with consideration of
the specifics of their legal nature, it must be related solely to the age of majority. Testament
is a special transaction and its conclusion requires a certain social maturity. D.l. Meyer,
who first began to systematically teach the course of civil law in Russia, commenting on
the legislation in force at the time, noted that the testator must be in a "normal state of
intellectual power", so the minor cannot be ready to make a testament [11]. A similar
position was defended in due time by O.V. Kunitsyn, who emphasized that a law that defers
the right to testify to legal maturity may appear unfair in some exceptional cases, but that
exclusivity only requires an exception to the general rule, not the destruction of the latter,
which contains reasonable prohibitions on making a testament in age, in which the law
recognizes a minor as incapable of independent disposal of their property [12-13].

The minor has not yet acquired the life experience and maturity that would allow
them to determine the fate of their property in the event of death. It is no coincidence that
there is no known notarial practice of making testaments by minors. Precisely this position
is reflected in the legislation of individual countries. Thus, Art. 1345 of the Civil Code of
the Republic of Georgia stipulates that the testator can be an adult, capable person who at
the time of making the testament could reasonably judge their actions and clearly express
their will*. Of course, a single universal formula cannot solve all the circumstances of life
that may arise in different cases, and here, in our view, the opinion of Z.V. Romovska
makes sense, who believes that in an exceptional situation where, for example, a minor
does not have heirs by law, it is possible to go to court with a claim for granting the right
to a testament [14]. When recoding Ukraine's legislation, it is necessary to avoid the
"inferiority complex"”, as some national institutions are also entitled to exist, including
those concerning the testamentary capacity of minors. As for the right of testation of
persons with disabilities, the following should be noted. The opinion according to which
the exercise of such a right is possible subject to the consent of the curator [15] requires
additional argumentation. The specifics of the testament as a transaction is that it is so
closely connected with the personality of the testator that its drawing up with the
involvement of a representative or a curator is excluded, as is the agreement of conditions
of the testament with the testator's curator. This would violate the testator's right to secrecy
and would contravene such principle of inheritance law as the freedom of testation.

The advances in modern medicine, the ability to use reproductive technologies at
birth, necessitate the resolution of problems concerning the establishment of the legal
origin of a child born long after the death of the antecessor by in vitro fertilization. The
current legislation of Ukraine does not envisage such cases, since the presumption of
paternity is valid only for ten months after the death of the husband, so the fact that there
are family ties between such a child and its father must be established in court.
Contemporary researchers have reasoned fears that reproductive technologies, going

! Civil Code of Georgia. Retrieved from https://matsne.gov.ge/ru/document/view/31702?publication=105.
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beyond the strict canons of civilization, can give rise to several issues, including the
determination of the circle of heirs under a testament. Proposals to grant special status to
so-called post-mortem children and children born with the help of reproductive
technologies should be treated especially carefully, since the legal regulation of such
relations may go beyond hereditary, as the acquisition of property rights by such persons
will not be directly related to the day of inheritance release. Perhaps this issue can be partly
solved by legalizing specially created inheritance trust funds, which would be used to
manage the assets of a person after their death. With the help of such a fund, the testator
could provide financial assistance to a certain number of people after his or hers death or
do charity, but such relations should no longer be considered hereditary. A relevant
example here is the creation of the Alfred Nobel Foundation, from which the Nobel Prizes
are paid annually, as well as the fund of the German math enthusiast Wolfskel, created to
reward the person who will prove the Fermat theorem [16].

Insufficiency of legal regulation, a certain ambiguity of the legal regime of hereditary
property and the need to protect it from the moment of inheritance release to its transition
to heirs necessitate creation of a special section in the CC of Ukraine, the rules of which
would regulate the specific features of inheritance of certain objects of hereditary property
(enterprises, land plots, intellectual property objects, etc.), which are currently "scattered”
across separate laws and sub-legislative regulations. It is advisable to discuss the
empowerment of the heir to sell the heritage, which has not yet been registered in
accordance with the established procedure, at the doctrinal level. Legal regulation of such
relations could be carried out according to a kind of assignment of the right of claim.

Freedom of testation envisages the right of the person to draw up a testament for all
property or for a certain part of it at any time, to change, cancel, or not to draw up a
testament at all, and to appoint any person as heir. However, the principle of freedom of
testation is limited by the right of individuals to have a compulsory inheritance. The law
stipulates that the size of the compulsory share in the inheritance may be reduced by the
court, with consideration of the relationship between the heirs and the testator, including
other significant circumstances. The circumstances that may form the basis for reducing
the size of the mandatory share must be specified in the law. This could be, for example,
deliberately false testimony in court against the testator; false accusation of testator
committing a crime; failure to report that an attempt on the life of the testator is being
prepared; failure to provide assistance in the case of a real threat to testator's life, etc.
Restriction of freedom of testation should not restrict the right of a person to dispose of
their property, but act as an objective necessity to protect the interests of the closest
incapacitated relatives and incapable spouses whom the testator is legally obliged to
support. The testator must be able to defend their subjective right to dispose of property
until death. It is proposed to give the testator, as the most interested person, the right to
request, through a court procedure, the reduction of the size of a mandatory share of a
certain heir while alive, and in the circumstances stipulated by law, to demand the removal
of the heir from succession.

2.3 Form of testamentary disposition
The next step in the reform of the hereditary legislation should be the legalization of simple
written testaments (the so-called, home-made testaments) and oral testamentary
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dispositions made in extraordinary circumstances. In accordance with the current civil
legislation, the testament must be certified by a notary or other officials to whom such a
right is granted. The imperative nature of the testament is conditioned by the need to secure
the testator's right to the last will and to exclude the possibility of challenging this
transaction in court by interested persons.

The home-made testaments are made by the testator on their own, and if the text is
typed or made by another person on behalf of the testator, each sheet of testament shall be
signed separately, stating the date. The legislation of Italy, France, and Spain permit the
drafting of such testaments [17]. The olographic will has several practical advantages. The
last will of the individual is expressed in the simplest, most formal, cheapest legally
permissible way. The simplified form of the testament will allow citizens to actually
exercise their right to make it, since the considerable material costs associated with its
notarization are one of the obstacles to the spread of this institution. And it is no
coincidence that, for example, in Hungary, a member state of the European Union, the
share of such testaments is about 30% [18]. Of course, the legalization of "home-made"
testaments also entails certain dangers related to both the unawareness of citizens on the
requirements for the contents of the will and the conditions of its storage, and just
fraudulent forgeries of the testament. The former of the named threats can be avoided by
developing a sample "home-made™ testament with all the necessary details and placing it
on the website of the Ministry of Justice of Ukraine. As for other issues, according to
foreign researchers, examinations using modern technologies in most cases can confirm
whether the testator actually wrote the testament [19].

Legislation of several European countries supports the possibility of making an oral
will. The oral form of the testament is admitted as an exception in the circumstances when,
for objective reasons, the testator is unable to notarize their will. For example, the
preparation of an oral testation in extraordinary circumstances in the presence of two
witnesses is allowed by the laws of Austria, Israel, Norway, Hungary, Croatia, Switzerland,
Sweden [18]. The validity period of such a testament differs. Thus, according to the laws
of Austria, Denmark, Norway, Hungary, Sweden, if the special circumstances when the
will was announced verbally disappeared, it will expire within three months provided that
the testator stays alive [20; 21]. The legislation of Switzerland establishes the validity of
such a will within 14 days from the moment when the testator has the opportunity to
complete all the usual formalities®.

It makes sense to use both the experience of foreign countries and historical domestic
experience (the Civil Code of Galicia) and to enshrine in the legislation both a simple
written form of a testament and the possibility to declare the last will in oral form in
extraordinary circumstances. In case of extraordinary, exceptional circumstances, when
the citizen is in such a state that threatens their life and is deprived of the opportunity to
make and certify the testament in accordance with the established requirements, such
person should be empowered to express their last will orally in the presence of two
witnesses. The legal consequences of such a testamentary disposition will depend on the
fate of the testator himself. If the person is still alive, such a disposition shall be forfeited

L Civil Code of Switzerland. (2017, September). Retrieved from https://www.admin.ch/opc/en/classified-
compilation/19070042/201709010000/210.pdf
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if, within seven days, circumstances, which prevented its drafting and certification in
accordance with the established procedure, have ceased. The three-month statutory period
of validity of such a disposition appears unjustified, in our opinion. If the testator dies as a
result of extraordinary circumstances, the testament made by them can serve as the basis
of inheritance, provided that the court, at the request of the person concerned, recognizes
the fact of creating such a testament. The court must establish the existence of
extraordinary circumstances, the inability of the testator to properly certify the testament,
the presence of impartial witnesses who can certify the free expression of the testator's will
and the contents of his or hers disposition.

The benefit of the relevance of the simplified form of the testament is also evidenced
by the experience of those countries whose courts have validated the oral wills concluded
with the use of modern electronic equipment. The judgment of the Supreme Court of New
South Wales (Australia) is noteworthy. The testator decided to make changes to the
testament, but for reasons of ill health he was unable to contact the lawyer's office and
therefore recorded his will on video in the presence of his wife and witnesses. The video
was accompanied by a transcription in Chinese and an English translation by a translator
certified in accordance with the established procedure. The court ruled that the deceased
person made the video voluntarily and knowingly, the statement made by him was well
thought out, calm, clear, and the intentions were not in doubt and supported by external
evidence of the circumstances and the absence of objections in any other persons. Although
the video does not meet the requirements of the formality of the testament, it falls within
the legal definition of the term "document” and can therefore be recognized as an informal
testament [22].

2.4 Secret (closed) testament

A secret testament is a testament that is notarized without reading its contents. The specific
feature of such a testament lies in the procedure of its certification and disclosure. The
legislation does not prohibit the preparation of a common secret testament of spouses.
Thus, in a Supreme Court ruling dated April 12, 2018, it was stated that "the content of the
principle of the permissive orientation of civil law regulation derives from the general
principle of private law: "everything which is not explicitly forbidden by law is allowed"
[23]. However, the procedure for concluding a secret testament does not meet the legal
requirements for its notarial form, since the notary certifies not the fact of entering into a
transaction, but the fact of the person storing the envelope, which allegedly contains their
written disposition in case of death. Preservation of "secret testaments” in the legislation
necessitates the legalization of so-called "home-made" testaments as well, since it is
essentially a matter of making a testament in a simple written form and transferring it to a
notary. There are no known cases of domestic judicial practice, where an interested person
would apply to a notary to disclose the secret of the testament, therefore it is not necessary
to overestimate the importance of "secret testaments”. Witnesses present at the transfer of
a “secret testament” to the notary certify only the fact that the testator truly transferred a
closed envelope to the notary on a certain date, which possibly contained a testament.

Testament is a transaction that requires a binding notarial form under threat of
invalidity. The notary must ascertain whether:
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—the person truly wants to draw up a disposition in case of their death, rather than,
for example, concluding a life care agreement or a deed of gift;

—this personal disposition can be considered a testament and not, for example, an
assignment agreement;

— persons who are heirs and property that they must inherit are unambiguously
identified;

— the rights of the compulsory heirs, which are entitled to a compulsory share of
inheritance, regardless of the will of the testator, are limited,;

— the testamentary disposition does not contain such conditions for the acceptance
of an inheritance, which in essence are unlawful or immoral;

—the terms of the will are feasible;

— the testator signed the testament at all.

Notary's signature on the envelope does not constitute a certification of the
transaction. The notary has no idea in which language the testator wrote the secret
testament, since there is not legislative requirement to use the state language upon creating
the secret testament. In our opinion, this case refers to committing such a notarial act as
receiving documents for storage. As for the form of the will, it would be concluded in a
simple written form, since the testator himself made it and personally signed it. Thus, the
legislator simplifies the process of certifying a testament by essentially legalizing its simple
written form.

The imperfect wording of the article that stipulates the creation of a "secret"
testament, will result in a variety of notarial practices, "programmability” for copious court
disputes, and most importantly, it will not reach the purpose set by the legislator: to exclude
possible abuse by the persons who certify the testament. There should be a careful
treatment of proposal to consider a text variant of the testament or a video of a testamentary
disposition posted on the website or the web page of the testator as a secret testament and
the possibility to make changes and cancel them without undue appeal to a notary [24].
The uncertainty of the term of making such a testament may create certain obstacles to the
exercise of the rights by the heirs, does not exclude the existence of several wills, raises
the question as to the capacity of the testator at the time of introducing changes. A
testament is a special transaction, the legal consequences of which can ensue only after
many years. In the digital age, it is important to be cautious about implementation of an
electronic form of testament. It is necessary not only to record the commission of the
transaction, but also to make sure that the testator's will was real and freely expressed.

2.5 Testament with condition

An individual may exercise their right to dispose of property in case of death by making a
testament only if their will is minimally restricted by the legislator. Freedom of testation
includes not only the right of the testator to make a testament at any time, to determine the
objects of hereditary succession, to appoint any person as heir, etc., but also to define the
conditions of succession by heirs, which is justified and fair, since after the inheritance
release the testator, by virtue of natural causes, will no longer be able to adjust their last
will. According to Art. 1242 of the CC of Ukraine "Testament with condition™, the testator
may cause the right of inheritance of the person appointed in the testament to emerge under
a certain condition, both related and unrelated to their behaviour (presence of other heirs,
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residence in a certain place, child birth, education, etc.):. The condition in the testament is
a legal fact, an element of the set of facts, which, together with other legal facts, gives rise
to the legal relations of inheritance under the testament [25].

The testament with condition is well-known in the legislation of continental
European countries [26; 27]. Thus, allowing the creation of a testament with condition, the
French legislator in Art. 899 of the Civil Code states that testamentary conditions that
cannot be performed because they contradict the laws or good practice shall be rendered
null and void?. In Spain, testamentary dispositions can be made conditional irrespectively
of their universal or particular nature, that is, whether they are made with respect to all
hereditary property or concern only part of the inheritance. Conditions of a testament that
contradict the law or good practices are considered to be unwritten, so that they cannot
harm the heirs®. Paragraph 2075 of the German Civil Code states that if the testator
provided for the inheritance in the testament under the condition that a person is required
to perform a certain action or to refrain from performing such action for a certain period,
then in case the non-performance or performance depends solely on the will of the
specified person, it must be considered that inheritance will depend solely on the resolutory
condition associated with the performance or non-performance of the action by this
person [28]. That is, this innovation contains an important rule: if the heir does everything
on their part, then the condition of the will shall be considered as such that was performed.

In all domestic codifications, the general provisions on transactions contained rules
that allowed the parties to conclude them on condition. The specific feature of the will lies
in that it is a unilateral transaction, and therefore the provisions of the General part of the
CC of Ukraine, the rules of which regulate the procedure for concluding bilateral
transactions, do not apply to it. The condition in the will differs in its essence from the
condition in the bilateral transaction. If the fact that is stipulated in the transaction with
condition may or may not occur in the future, then the fact that allows to acquire the
inheritance by testament with the condition must exist at the time of opening the
inheritance, and the occurrence of such a legal fact may not only not depend on the will of
any person, but also be objectively inevitable.

The legislator not only explicitly stipulated that the testator could cause the right to
inherit in a person subject to the existence of a certain condition, but also provided an
indicative list of such conditions. The condition must exist at the time of inheritance
release. The necessity of imperative provisions of Art. 1242 of the CC of Ukraine raises
no doubt among researchers who consider it as the evidence of the extension of freedom
of testation. We cannot unconditionally agree with the conclusion on the extension of the
freedom of testation, provided the mandatory existence of condition at the time of
inheritance release. The heir, in accordance with the last will of the testator, can
conscientiously begin to perform their obligations, but, being limited in time, may not
achieve the result determined by the testator (get a higher education, build a house, etc.).
In such circumstances, the heir does not acquire a testamentary inheritance. Such certainty

! The Civil Code of Ukraine. (2003, January). Retrieved from http://zakon0.rada.gov.ua/laws/show/435-15.
2 Civil Code of France (2013, July). Retrieved from http:// www.wipo. int/wipolex /ru/text.
jsp?file_id=450531

3 Civil Code of Spain. (1889, July). Retrieved from http://derechocivil-ugr.es/attachments/article/45/spanish-
civil-code.pdf
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of the existence of condition in time testifies not to the extension of the freedom of
testation, but to the contrary, to its restriction, to the possibility of distortion of the actual
testator's will, who did not wish to deprive the heir of the inheritance, and whose purpose
was to induce the latter to take actions that are useful for the heir in the first place. To
protect the interests of the heir in such cases, it is proposed not to limit the testament to the
requirement to the heir — "to have a diploma of graduation”, but to allow as a condition —
"to be a student of a higher education institution™ at the moment of the testator's death [29].

Citizens are granted the right to dispose of their property not only while alive, but
also in case of death. The testator wishes their successors only good. The fulfilment of the
testamentary conditions may be connected with the actions committed in favour of the
public associations, the territorial community, and the entire society at large. The legislator
shall be guided by this presumption. The condition cannot limit a person's legal capacity,
but in some cases it will not satisfy their desires. For example, they may not "welcome"
the condition of obtaining higher education in a specific, one-of-a-kind institution. The
heirs always have the right to choose: to perform the condition of the will, if it does not
contradict the requirements of the legislation, or not to accept inheritance. Making a
testament with condition in the current wording assigns the heir the role of a passive
observer. If the actions taken by him are not related to the achievement of the result
specified in the testament, they have no legal value. The testamentary conditions which
enable the heirs to inherit should not be limited to the day of inheritance release. They must
be allowed to run within a certain period. In this case, the will must determine the fate of
the property during the time when the condition of inheritance may occur (period of study,
pregnancy, military service, etc.), the procedure for storage of hereditary property, the
possibility of signing a contract of notary management or appointment of persons who
should care for it during this period. The legal fate of the hereditary property will depend
on the heir's performance of the conditions of the testament within a specified or reasonable
time. The legal regime of hereditary property will, to some extent, resemble the legal
regime of discovery, since its fate also depends on whether the person will take certain
actions or not.

The testator cannot oblige the heirs not only to commit acts that are unlawful or
restrictive of their rights, but also to acts, the commission of which is contrary to universal
human rules of conduct or established customs. For example, it would be immoral require
terminating any relationship with certain relatives, restrict aid and care, and so on. The
very condition of the testament must not contradict the current legislation, the rules of
public morality and should not limit the legal capacity of the heir. The condition must be
determined by the content, determined in time or such, the performance of which requires
the reasonable period. The performance of the condition must be related only to those
benefits which the heir can dispose of on their own. Finally, the condition must be factually
and legally enforceable [30], which will protect the heir's interests against the possible
arbitrariness of the testator. The above criteria are a matter of judgement and in each
individual case in the event of a dispute between the heirs, it is the prerogative of the court
to interpret them. First of all, the literal meaning of the words and concepts and the essence
of the testator's intentions are considered. If, however, the interpretation does not allow to
figure out what the condition of the testament is and how it should be performed, then the
condition is declared null and void.
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CONCLUSIONS

1. The civil law system aims to understand civil law provisions and serve the pragmatic
needs; it must be based on homogeneity of the content of the legal provisions, their unity
and coherence, as well as on the principle of an objective separation of legal provisions
into sub-branches and institutions, depending on the purpose and tasks set before them.
Therefore, the placement of legal provisions governing the grounds and procedure for
inheritance in the Civil Code of Ukraine after the institution of real rights appears quite
natural.

2. The full provision of legal capacity to a minor person, subject to the grounds
established in legislation, is determined by the need to exercise and protect their civil
rights. The concepts of "disposal of property” and "disposal of property in case of death",
despite their similarity, have different meanings. Disposition, as one of the constituent
elements of the content of property rights, provides the opportunity to determine the legal
or factual fate of things. The disposition "in case of death" is not a disposition in itself,
because it does not oblige the owner and does not prevent them from using their property
in any way, despite having a drawn up testament. Testamentary capacity is special and
constitutes a statutory opportunity for an individual to express their will to dispose of
property owned by them in case of death. The testamentary capacity of the person does not
create rights, therefore, with consideration of the specific features of its legal nature, it
must be linked to the coming of age.

3. The testator must be able to protect their subjective right to dispose of property
before death. It is proposed to empower the testator, as the most interested person, with the
right to demand, while alive, a reduction in the size of a mandatory share of a certain heir
through a court procedure, and in the circumstances provided for by law, to require the
removal of the heir from succession.

4. Considering the experience of foreign countries and historical domestic
experience, there are grounds for enshrining in the legislation both the possibility of
making a testament in a simple written form and to orally pronounce testamentary
disposition in exceptional cases.

5. The current procedure for concluding a secret testament does not meet the legal
requirements for the notarial form of the testament, since the notary certifies not the fact
of making a testament, but the fact of the person depositing the envelope, which contains
their written disposition in case of death.

6. Making a testament with condition that must exist at the time of inheritance release
limits the right of the testator to the free disposal of property in case of death and the
principle of freedom of testation. The testamentary condition may exist not only at the time
of inheritance release, but also ensue within a certain period or during the usual period
necessary for the heir to perform the testamentary condition. During this time, the
testamentary executor or the notary must take measures necessary to protect the hereditary

property.
REFERENCES

[1] Kuznetsova, N.S. (2019). Civil Science as a Basis for the Development and
Improvement of Civil Law. In Problems of civil law and process: abstracts of reports

97



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

[2]

[3]

[4]
[5]

[6]

[7]

[8]
[9]

[10]

[11]
[12]

[13]

[14]
[15]

[16]
[17]

[18]

[19]

of a scientific conference on the bright memory of OA Pushkin (pp. 51-53). Kharkiv:
Kharkiv National University of Internal Affairs.

Yaroshenko, O.M., Sliusar, A.M., Sereda, O.H., & Zakrynytska, V. O. (2019). Legal
relation: The issues of delineation (based on the civil law of Ukraine). Asia Life
Sciences, 2, 719-734.

Shilovskaya, A.L., Volkova, M.A., Starodumova, S.J., Lenkovskaya, R.R., &
Neznamova, A.A. (2018). On correlation between the means of protection of rights
in family law and civil law. International Journal of Civil Engineering and
Technology, 9(10), 1686-1694.

Plunkett, J. (2016). Principle and policy in private law reasoning. Cambridge Law
Journal, 75(2), 366-397.

Chen, W., & Goldstein, G. (2017). The Asian principles of private international law:
Obijectives, contents, structure and selected topics on choice of law. Journal of
Private International Law, 13(2), 411-434.

Zarosylo, V., Korostashyvets, Y., Maksymova, L., & Nechyporuk, S. (2018).
Features of the legal protection of property rights in Ukraine and the European
Union. Naukovyi Visnyk Natsionalnoho Hirnychoho Universytetu, 6, 124-130.
Martyniuk, M., & Pavlyshynets, O. (2017). The Galician Civil Code. Ivano-
Frankivsk: Library of Babylon.

Landkoff, S.N. (1962) Lectures on the basics of civil law. Kyiv: Nauka.

Biryukov, LA, & Zaika, Yu.A. (1992). Civil law (for precinct police inspectors).
Part. I. Kyiv: Ukrainian Academy of Internal Affairs.

Shevchenko Ya.M. (Ed.). (2003). Civil Law of Ukraine: Academic Course. Kyiv: In
Yure.

Meyer, D.I. (1997) Russian civil law: in 2 parts. Part 2. Moscow: Statut

Kunitsyn, A.V. (2003) Spiritual Testaments of Juveniles. In Yu.S. Shemshuchenko
(Ed.), Anthology of the Ukrainian legal duma (pp. 70-84). Kyiv: Yurydychna knyha.
Gorshunov, D.N., & Okriashvili, T.G. (2016). Private law principles in social
processes: Problem statement. Academy of Marketing Studies
Journal, 20(Speciallssuel), 33-38.

Romovska, Z.V. (2009). Ukranian civil law. In Inheritance law. Kyiv: Alerta
Spasibo-Fateeva, 1.V. (Ed.). (2009). Civil Code of Ukraine. In 1.V. Spasybo-
Fatieieva (Ed.), Scientific and practical commentary (explanations, interpretations,
recommendations using the positions of the higher courts of the Ministry of Justice,
scientists, specialists: to lawyers, notaries, advocates, judges, teachers, students).
Kharkiv: STRAID.

Zaika, Yu.O. (2014). Ukrainian civil law. Kyiv: TSUL.

Laborde, J. (2017). Private law and public law narrowly interlinked in the french
social security system. Lawyer Quarterly, 7(4), 225-230.

Reid, K., & Waal, M. (2011). Comparative Succession Law. Oxford: Oxford
University Press.

Succession et faux testament olographe. LFD Criminalistique. (2016, August).
Retrieved from https://www.legavox.fr/blog/Ifd-criminalistique/succession-faux-
testamentolographe-21622.pdf

98



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

[20]
[21]
[22]
[23]
[24]
[25]
[26]

[27]

[28]
[29]

[30]

Dmytrenko, V.V. (2019). Agreements on administration of titles to knowhow.
Science and Innovation, 15(3), 62-75.

Smith, S.A. (2011). The normativity of private law. Oxford Journal of Legal
Studies, 31(2), 215-242.

Steedman, J. (2015, September). The admissibility of video wills. Retrieved from
https://www.lavan.com.au/advice/wills_estates/the_admissibility_of video_wills.
Supreme Court. Resolution of the case No. 761/22959/15-11. (2018, April). Retrieved
from http://reyestr.court.gov.ua/Review/73437904

Berg, L. (2018). The establishment of legal rules as an element of the system of legal
influence: An instrumental approach. BRICS Law Journal, 5(3), 114-134.
Needham, J.S.C., & Suttor, P. (2013). Private international law problems in
succession. Australian Law Journal, 87(9), 620-627.

Giliker, P. (2015). The influence of EU and European human rights law on English
private law. International and Comparative Law Quarterly, 64(2), 237-265.
O'Keefe, R. (2011). Legal title versus effectivités: Prescription and the promise and
problems of private law analogies. International Community Law Review, 13(1-2),
147-188.

Saelzer, S.T. (2017). German civil code: Guilt and civil responsibility in marriage.
lus Et Praxis, 23(1), 127-152.

Weinrib, E.J. (2011). Private law and public right. University of Toronto Law
Journal, 61(2), 191-211.

Luts, V.V. (2015). Current trends in the development of inheritance law
(comparative legal research) Kyiv: SRI of Private Law and Entrepreneurship of the
National Academy of Sciences of Ukraine.

Yuri O. Zaika

Doctor of Law, Professor

Chief Researcher of the Department of Private Law Problems

Research Institute of Private Law and Entrepreneurship named after

Academician F. G. Burchak of the National Academy of Legal Sciences of Ukraine
01042, 23-a Rayevskoho Str., Kyiv, Ukraine

Suggested Citation: Zaika, Yu.O. (2020). Directions of updating the inheritance
legislation of Ukraine. Journal of the National Academy of Legal Sciences of Ukraine,
27(1), 84-99.

Submitted: 17/09/2019
Revised: 23/01/2020
Accepted: 05/03/2020

99


http://reyestr.court.gov.ua/Review/73437904

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

YK 346.44
DOI: 10.37635/jnalsu.27(1).2020.100-131

Haraaisi CemeniBna Kysnenosa

Hauionarvna akademisa npasosux nayx Yipainu
Xapxis, Ykpaina

Kuiscoxuii pezionaroruii uenmp
Hauionarvroi akademii npasosux nayx Ykpairu
Kuis, Yxpaina

Oaexciit Oaekcangposnu Ko, Auapinn borganosma I'punsak

Biddian npobaem npusamrozo npasa

Haywo60-docAidnuil incmumym npuéamHozo npasa i nionpueMHULmea imei
axademixa D.I'. bypuaxa Hayionarvhoi akademii npasosux nayx Ykpainu
Kuis, Yxpaina

Map’sana Amurpisnaa I1aemiox

Cexmop npobiem 00206ipHoz0 npasa

Haywco60-docAidnuil incmumym npuéamHozo npasa i nionpueMHUYmea imeti
axademixa D.I'. bypuaxa Hauionarvroi axademii npasosux nayx Yipainu
Kuis, Yxpaina

CKACYBAHHS T'OCITOAAPCHKOI'O KOAEKCY VKPATHIL:
IIOTEHIIIMHI HACAIAKU TA HEOBXIAHI IIEPEAYMOBU

AHoTauif. Y cmammi 30iticneno ananiz nonodcenv I'ocnooapcvkoeo kodekcy Yrpainu,
CNi6CMABIEeHHsL iX 3 OKpeMuMuU noaoxcenuamu Lusinbnoeo kooexcy Yxpainu ma okpemumu
3aKOHAMU, THWUMU HOPMAMUBHO-NPABOGUMU aKkmamu. Bpaxoeyiouu nompebdy y
npugedeHHi 00 8iON0GIOHOCMI YKPAIHCbKO20 3AKOHO0A8CMBA 00 3AKOHO0ABCMEa KpaiH
E€sponeticbkoco Coro3y y cghepax 3axkoHooascmea wjo0o 3AacCHY8AHHA MA OisNbHOCHI
KOMRAHIll, KOpNopamueHo20 YnpasiinHs, 3 NUMAaHs 3aXucmy npas akyionepis, Kpeoumopis
ma IHWUX 3aiHmepeco8aHux CMopiH, 3 NUMAHb NOOAILUIO20 PO3BUMK)Y NOTIMUKU
KOpNopamueHo2o YNPAasiiHHs GION0GIOHO 00 MINCHAPOOHUX CMAHOAPMIB, A MAKO’C
NOCMYN08020 HAOIUNCEHHS 00 npasusl ma pekomenoayiu €sponeticbkoco Cow3y y yill
cghepi, 3pobOIEHO BUCHOBOK NpPO OOYLIbHICMb cKacy8anHs [ ocnodapcbkozo Kooekcy
Yrpainu wnsaxom yxeanenus 6i0nogioH020 3aKOHY, 8 AKOMY nepeddoadumu yci HeoOXiOHi
3axo0u i3 3a0e3neueHHs HANeNHCHO20 NPAB08020 pe2yNio8anHs BIOHOCUH HA Nepioo
ni02omoeKu 8IONOBIOHUX cucmemHux 3min 0o Llusinbnoeo kodekcy Ykpainu. [[osedeno,
wo 6invuwicms Hopm I'K Vkpainu € iocunounumu abo o6iankemuumu, a i0max mMaroms
MIHIMATbHUL pe2yIIMOPHULL BNIUE MA 30e0i1bul020 0YOII0I0Mb NOJONHCEHHS, 3AKPINIeH] 8
iHWuUx HopmamueHo-npasosux akmax. Ha niocmasi ananizy nonoxcenv I'ocnooapcvkozo
KoOekcy Yxpainu 3pobieHO BUCHOBOK, WO U020 HOPMU 3 02180Y HA IX MIHIMATbHULL
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pe2yIamopHUull 8NaU8 HA NIONPUEMHUYBKI GIOHOCUHU MA 3 YPAXYBAHHAM OemanbHOi
pecnamenmayii yux ioHocun y Lluginbnomy koodexci Ykpainu moocymov ckacogysamucs
0e3 JHCOOHUX 3acmepedicenb. 3a MaxKux YMo8 ma 3 Memol CHPOWEHHS NPA808O20
pe2ynto8ants NiIONPUEMHUYLKOL OIIbHOCMI, a MAKodiC 3 027150y HA 0008 ’s3KU HAUulol
Oepoicasu  (30Kkpema, npugecmu )y 8iONOGIOHICMb VYKPAIHCbKE 3AKOHOOABCMBO 00
saxonodascmea kpain €C y chepax 3axono0ascmea w000 3aCHY8AHHI MA OiIbHOCMI
KOMNAHIU, KOPROPAMUBHO20 YRPAGIIHHSA, 3 NUMAHb 3AXUCIY NPAB AKYIOHepis, Kpeoumopie
ma ITHWUX 3aiHmepeco8aHux CMOpIH, 3 NUMAHb NOOAILULO20 PO3GUMK)Y NOJIMUKU
KOPHOpAmueHo2o YNpasiiHHA GION0GIOHO 00 MINCHAPOOHUX CMAHOAPMIB, A MAKONC
nOCMYno8o2o HabaudicenHs 00 npasun ma pexomenoayiu €C y yit cgepi) ooyinvricmo
ckacyeanus I'ocnooapcovrozo kooexkcy YKpainu He 8UKIUKAE HCOOHUX CYMHIB.

KurouoBi cioBa: LuBiibHUI Konekc YKpaiHH, MPaBOBi MPUHIMIIK, PHUBATHOIPABOBI
BIIHOCHHH, KOU(iKaIlis, peKkoaudikaris, mianpueMHULBKI BITHOCHHHU.
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ABOLITION OF THE COMMERCIAL CODE OF UKRAINE:
POTENTIAL CONSEQUENCES AND NECESSARY
PREREQUISITES

Abstract. The paper analyses the provisions of the Commercial Code of Ukraine, comparing them
with certain provisions of the Civil Code of Ukraine and separate laws and other regulations.
Considering the need to align Ukrainian legislation with the legislation of the European Union
countries in legislation regarding the establishment and operation of partnerships, corporate
governance, protection of shareholders, creditors and other interested parties, regarding the
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further development of corporate governance policy in accordance with international standards,
including the gradual approximation to the rules and recommendations of the European Union in
this area, it is concluded that it is advisable to abolish the Commercial Code of Ukraine by
adopting the relevant law, which stipulates all necessary measures to ensure proper legal
regulation of relations for the period of preparation of the relevant systemic changes to the Civil
Code of Ukraine. It is proved that most of the provisions of the Civil Code of Ukraine are reference
or blanket, and therefore have minimal regulatory impact and mostly duplicate the provisions
enshrined in other regulations. Based on the analysis of the provisions of the Commercial Code of
Ukraine, it is concluded that its provisions, given their minimal regulatory impact on business
relations and considering the detailed regulation of these relations in the Civil Code of Ukraine,
can be repealed without any reservations. In such settings and in order to simplify the legal
regulation of business activity, as well as in view of the obligations of our country (in particular,
to bring the Ukrainian legislation in conformity with the legislation of the EU countries in
legislation regarding the establishment and activity of partnerships, corporate governance,
protection of rights of shareholders, creditors, and other stakeholders, regarding further
development of corporate governance policy in line with international standards, as well as the
progressive approximation to EU rules and recommendations in this area), the expediency of
abolishing the Commercial Code of Ukraine is beyond doubt.

Keywords: Civil Code of Ukraine, legal principles, private law relations, codification,
recodification, entrepreneurial relations.

INTRODUCTION

The adoption of the Civil Code of Ukraine and the Commercial Code of Ukraine in 2003,
which came into force on January 1, 2004, marked a new era of development of the national
legal system under the conditions of artificially created dualism of private law. An analysis
of the fifteen years of experience of applying the provisions of the Civil Code of Ukraine
and the Commercial Code of Ukraine, as well as the scientific discussions that have been
ongoing since the very beginning of the draft of the Civil Code of Ukraine, the judicial
practice of dispute resolution, give grounds to conclude that there are systematic
contradictions between the provisions of these codified acts, in particular concerning the
basic principles of regulation of business activity, legal entities, substantive and binding
legal relations, etc., which significantly impede the economic development of our country,
in particular the development of legislation in line with the provisions of the Association
Agreement between Ukraine and the European Union.

In view of its fundamental principles, the Commercial Code of Ukraine substantially
limits the development and functioning of market relations in Ukraine, since the very
nature and methods of regulating business law have historically been aimed at ensuring the
functioning of the planned economy of the Soviet state. From a formal legal standpoint,
the existence of general provisions in the Commercial Code of Ukraine makes it impossible
to qualify this code, in accordance with Part 2 of Art. 4 of the Civil Code of Ukraine, as an
act of civil legislation that regulates entrepreneurial (in the terminology of the Commercial
Code of Ukraine — the so-called "business") relations.

1 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15;
Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15
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It should be Individually noted that most of the provisions of the Commercial Code
of Ukraine (as will be proved below) are blanket or referential at best, which reason to
argue about the insignificant effect of the Commercial Code of Ukraine (as against the
rules contained in special laws) on regulation of public relations, in particular
entrepreneurial ones.

The depth and extent of the contradictions between the Civil Code of Ukraine and
the Commercial Code of Ukraine suggests that these conflicts can only be eliminated by
abolishing the Commercial Code of Ukraine. Under the abolition of the Commercial Code,
the authors of the paper understand the recognition of it as invalid. The corresponding draft
law No. 2635 was registered in the Verkhovna Rada of Ukraine on December 19, 20109.

Considering the above, the purpose of this paper is to identify potential consequences
and to establish the necessary prerequisites for the abolition of the Commercial Code of
Ukraine in pursuance of the Resolution of the Cabinet of Ministers of Ukraine No. 650
dated 17.07.2019 “On Creation of a Task Force on the Recodification (Updating) of the
Civil Legislation of Ukraine”.

1. MATERIALS AND METHODS

The research methodology is conditioned by its purpose and lies in the analysis of the
corresponding provisions of the Commercial Code of Ukraine (its structural parts —
sections, chapters, paragraphs, separate articles, etc.) for the occurrence of negative
consequences or legal vacuum in the regulation of entrepreneurial relations in case of
abolition of the Commercial Code of Ukraine. For the purpose of writing this paper, the
legal and regulatory framework included the Civil Code of Ukraine, the Commercial Code
of Ukraine, the Land Code of Ukraine, the Water Code of Ukraine, the Forest Code of
Ukraine, and the Subsoil Code of Ukraine, as well as other regulations, including the Law
of Ukraine “On Joint Stock Companies™?, the Law of Ukraine “On Securities and Stock
Market”?, the Law of Ukraine “On Environmental Protection™ etc. The paper uses general
scientific and special legal methods of scientific knowledge. The main method is
comparative law, which allowed to identify and analyse the duplication of legal provisions
by the Commercial Code of Ukraine, which are contained in other regulations, including
the Civil Code of Ukraine.

The historical law method allowed to investigate the stages of the establishment,
adoption, and development of regulations. Philosophical and functional methods allowed
to outline the prerequisites for developing an effective mechanism for the legal regulation
of relations and to identify the interrelation between the preconditions for their emergence.
The dialectical method of cognition accompanied the entire process of scientific research
and allowed to consider the tendencies of development and improvement of the Ukrainian
civil legislation in the context of European integration. Formal law method is applied in
the analysis of legal rules governing legal relations and practices of their application.

! Law of Ukraine “On Joint Stock Companies”. (2008, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/514-17
2 Law of Ukraine “On Securities and Stock Market”. (2006, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3480-15
3 Law of Ukraine “On Environmental Protection”. (1991, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1264-12
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Among other methods of researching the aforementioned issues, a simulation
method was used, which provided an opportunity to consider the scientific and legislative
problem of improving the civil legislation and, accordingly, the abolition of the
Commercial Code, as an organized and purposeful goal that serves to improve the
Ukrainian legislation. The presented scientific ideas of the authors in the context of the
modern development of civil relations include targeted, methodological, substantive,
institutional, and resultative components.

2. RESULTS AND DISCUSSION
2.1 General characteristics of the Commercial Code of Ukraine and its main drawbacks

The debate over the ways in which the legal rules governing relations in economic turnover
should be organized have been ongoing for more than a decade and its fiery has not
diminished over time. It received a new impetus during the last large-scale codification in
Ukraine. Back in 2002, the authors of the textbook "Commercial Law" stated with
unprecedented optimism that the main branch-related codification act in economic
relations should be the commercial code, which would consolidate the unity of the subject,
the general principles and directions of business and legal regulation and thus should
become a backbone act [1].

Representatives of commercial law science had high hopes for the Commercial
Code, because they viewed it as a pivotal act that would determine the basic "rules of the
game" for all participants of economic turnover [2]. At the same time, even before the entry
into force of simultaneously adopted and inharmonius Civil Code and Commercial Code,
civilists had warned of probable issues that awaited not only lawyers but also the entire
entrepreneurial environment [3].

Even then, the Commercial Code of Ukraine caused an avalanche of criticism from
opponents: "The pillars of the code and many other “"components” were made during the
first five-year plans (economic competence, forms of property, branch management of the
national economy) and in the 1960s (the right of economic management, the right of
operational management, forms of ownership, enterprise funds, the owner of the enterprise,
industrial goods, consumer goods). The "youth™" is represented by the monstrosities that
saw the light in the early 1990s as a result of desperate attempts to oppose the old Soviet
instruments of managing the administrative economy by the new economic realities of
semi- and quarter-market Ukrainian reforms (state, communal, private, leased enterprises).

The developers of the Commercial Code gripped the legacy of the socialist past with
a bulldog determination, either intentionally or otherwise trying to squeeze the Ukrainian
economy into a Procrustean bed of bankrupt concepts [4]. We shall note that the developers
of the Commercial Code of Ukraine and its supporters have largely manipulated the
unawareness of most Ukrainian entrepreneurs at the time and the assurance that in civilized
Europe, along with the conventional Civil Code, there is another one, which governs the
stream of commerce — the Commercial Code, for example, in Germany, France..

I.V. Spasybo-Fatieieva fairly points out that the comparison of the adoption of the
Civil Code and the Commercial Code in Ukraine with the codification experience of other
countries, which our codified acts attempt to emulate, is not always appropriate. This
applies to the statement that in many countries there are commercial or trade codes and
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therefore the adoption of the Commercial Code of Ukraine is a natural step in the European
legal framework. Apart from being untrue, this statement contains a misrepresentation of
the Commercial Code of Ukraine as something similar to commercial or trade legislation
of other countries [5]. Analysing the experience of legislative development of Eastern
European countries, Ye.O. Sukhanov points out some important general tendencies which,
among other things, extend to Western European states. Firstly, this refers to a substantial
reduction of legal systems that maintain a separate regulation of civil and commercial law.
Secondly, in reducing the scope of agreement-based regulation that is enforced by trade
law (in those countries where it is preserved as a national feature of their rule of law), its
"corporate part” comes to the fore. Thirdly, the commercial codes that are in force in
European states (both the classic codes of the 19th century and the modern codifications
of Bulgaria, Lithuania, or the draft Slovak Trade Code) remain private law acts, which
systematize a certain (rather small) part of private law institutions and represent
commercial law as "special private law", which is generally subordinated to the action of
civil law as "general private law" [6].

Despite the fact that over the years since the Commercial Code of Ukraine came into
force it has been massively ousted by acts of special legislation, its proponents do not give
up the hope of delaying its complete disintegration, making every effort to demonstrate its
ability to “survive” in the legislative orbit". At the same time, the experiment, which began
in Ukraine in 2003-2004, not only did not reveal any advantages of the implemented
codification of economic legislation, but quite the contrary — confirmed that the only
correct and logically consistent way is the incorporation of commercial legislation
according to its main areas: stock, investment, competition, banking, insurance, corporate,
bankruptcy, etc. [7].

One of the developers of the Civil Code of Ukraine, A.S. Dovhert points out that
civil law codification has become a significant achievement of national legal thought in
Ukraine and, undoubtedly, the most significant step towards democratic transformation in
the country. The Code confidently steers relations towards the market and civil society,
even though it was doomed to act in the environment of the non-market and opposing
Commercial Code of Ukraine [8-10]. Therefore, it is no coincidence that the updating of
the Civil Code of Ukraine and its recodification cannot be a complete, logical, effective
tool without abolishing this "vestige™ of the administrative-totalitarian system — the
Commercial Code of Ukraine. To assess the consequences and identify potential risks of
cancellation of the Commercial Code of Ukraine, the provisions of the Commercial Code
of Ukraine were consistently analysed and compared with the corresponding provisions of
the Civil Code of Ukraine, other codes and laws of Ukraine. Considering the limited
volume of the scientific article, only the main conclusions and results of the study are
given.

Thus, the analysis of Section | of the Commercial Code of Ukraine! "Basic Principles
of Business Activity", which includes 4 chapters and 54 articles, gives reason to believe
that its provisions by their nature create a certain attribute of the Commercial Code as a
codified regulation, which should include certain general provisions. However, the
analysis of articles included, for example, in Chapter 1 of the Commercial Code of

! Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15
.

105


https://zakon.rada.gov.ua/laws/show/436-15

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

Ukraine, suggests that they do not substantially comply with the principles of free
entrepreneurial activity, market principles of economic development of Ukraine, in
particular those enshrined in Art. 42 of the Constitution of Ukraine!. The same applies to
the provisions of Chapter 2, "Main Directions and Forms of State and Local Government
Participation in the Economic Sector™, which are purely declarative in nature and are
intended to outline the potential fields of influence of the state and local governments on
entrepreneurial relations. At the same time, in view of the fact that according to Part 2 of
Art. 19 of the Constitution of Ukraine, the said influence of state and local self-government
bodies is exercised solely on the basis, within the powers and in the manner prescribed by
the Constitution and laws of Ukraine, the respective regulatory powers, as a rule, are
stipulated by special legislation — Laws of Ukraine "On the Cabinet of Ministers of
Ukraine", "On the Antimonopoly Committee of Ukraine", "On the State Property Fund of
Ukraine", etc. Accordingly, the provisions of Chapter 2 of the Commercial Code of
Ukraine are purely declaratory or referential and have no considerable regulatory effect on
entrepreneurial relations.

A detailed analysis of Chapter 3 of the Commercial Code of Ukraine? "Restriction
of Monopoly and Protection of Business Entities and Consumers from Unfair Competition™
also confirms the conclusion that this chapter is unable to ensure even a minimal level of
regulatory influence on respective relations in competition law. This function is performed
in full by specific laws. These are, above all, the Laws of Ukraine "On the Antimonopoly
Committee of Ukraine"3, "On Protection of Economic Competition"4, "On Protection
against Unfair Competition™>, etc.

A similar conclusion is reached in the analysis of Chapters 4 and 5 of the Commercial
Code of Ukraine®, which lack the truly meaningful principles of regulation of
entrepreneurship in Ukraine. Instead, the provisions of these chapters are either declaratory
or refer to an indefinite scope of legislative acts that should regulate the so-called
"commercial business” and "non-commercial business” activities. Art. 49 of the
Commercial Code of Ukraine deserves special mention, it introduces the term "foreign
entrepreneurs™ into Ukrainian legislation, and at the same time fails to define it.

Against this background, and given the minimum substantive and regulatory load of
articles included in Section I “General Provisions” of the Commercial Code of Ukraine, it
is reasonable to conclude that there are no adverse effects in the abolition of the articles
included in this section (Articles 1-54 of the Commercial Code of Ukraine). Furthermore,
the abolition of Section | of the Commercial Code of Ukraine can take place without
significant risks to the legal regulation of economic relations, given their minimal

! Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

2 Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15
3 Law of Ukraine “On the Antimonopoly Committee of Ukraine”. (1993, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/3659-12

‘“Law of Ukraine “On Protection of Economic Competition”. (2001, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/2210-14

SLaw of Ukraine “On Protection against Unfair Competition”. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/236/96-%D0%B2%D1%80

5 Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15
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regulatory impact on entrepreneurial relations and considering the detailed regulation of
these relations in the Civil Code of Ukraine.

Section Il "Business entities” also incites serious remarks. It is known that in the
Civil Code of Ukraine! the concept of legal entities originally proceeded from the
approaches existing in the European private law concerning the types and legal forms of
legal entities. As Professor A.S. Dovhert points out on this matter, "maintaining an existing
system of" enterprises” in Ukraine (identifying an enterprise with a legal entity is a fatal
error) will only prolong economic stagnation”.

The concept of legal entities enshrined in the Civil Code of Ukraine is as follows.
Legal entities are the subjects of relations, these legal structures provide for the separation
of property, which may occur with or without the unification of persons (Art. 81 of the
Civil Code of Ukraine). Approaches to differentiation of legal forms in Civil Code of
Ukraine are quite simple and clear:

— if the property is separated with the association of persons, this refers to companies
(entrepreneurial and non-entrepreneurial);

— if property is separated without an association of persons, these are institutions and
their founders do not take part in the management of these institutions (Art. 83 of the Civil
Code of Ukraine).

In turn, entrepreneurial companies can be set up as business partnerships (joint stock
partnerships; limited or additional liability partnerships; unlimited partnerships; limited
partnerships) or as production cooperatives (Art. 84 of the Civil Code of Ukraine). In its
draft prepared by the developers, the Civil Code of Ukraine did not envisage the possibility
of other legal forms [11]. However, given the simultaneous adoption of the Civil Code of
Ukraine and the Commercial Code of Ukraine in 2003, Art. 83 of the Civil Code of Ukraine
defined the list of legal forms of legal entities as open. In the doctrine of civil law prevails
the position that separated property can be held by a legal entity only on an ownership
basis. Such subject as a non-owner legal entity should not exist in the economic
environment. The retention of such organizations in Ukraine contradicts the nature and
designation of legal entities in society [12]. And this is quite logical since legal entities in
property turnover are responsible for their obligations with their own property.

Management of any legal entity is carried out in accordance with the rules established
by Articles 97-103 of the Civil Code of Ukraine. Such transparency in relation to the
management of a legal entity, according to the developers of the draft of the Civil Code of
Ukraine is one of the main guarantees of protecting the rights of all subjects of economic
turnover.

The Civil Code of Ukraine also regulates the issue of state involvement in civil
relations. As these relations in the conditions of a market economy with the participation
of the state are relations of private law, the state therefore must act in these relations not
with the combination of its political and economic functions or as some special subject of
law, as it was in times of a planned administrative system of management, but in legal
forms that are adequate to these relations. The state (as well as territorial communities, the
Autonomous Republic of Crimea) takes part in these relations as a legal entity governed
by public law (Articles 81-82 of the Civil Code of Ukraine). Unlike other public law

L Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
.
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entities, important aspects of the legal status of the state, the Autonomous Republic of
Crimea, territorial communities are directly defined in articles 167-176 of the Civil Code
of Ukraine [12]. Considering the commitments made by Ukraine pursuant to the
Association Agreement with the European Union (hereinafter referred to as the EU) in the
areas of legislation on the establishment and operation of partnerships, corporate
governance, with a view to creating a fully functioning market economy and stimulating
trade, Ukraine and the EU have agreed to cooperate in particular to protect the rights of
shareholders, creditors, and other interested parties in line with EU requirements in this
area; on the further development of corporate governance policy in line with international
standards, as well as the progressive approximation of EU rules and recommendations in
this area.

At the same time, the regulation of legal entities (so-called "business entities") in the
Commercial Code of Ukraine corresponds neither to the concept of legal entities reflected
in the Civil Code of Ukraine nor to the common EU practices and standards in this field.
In such circumstances, it is advisable to harmonize the legislation of Ukraine in this respect
with the European approaches to the regulation of the institution of a legal entity, with
consideration of the general provisions of the Civil Code of Ukraine and certain special
laws adopted by the Verkhovna Rada of Ukraine after their entry into force, in particular
the Laws of Ukraine "On Joint Stock Partnerships"!, "On Limited Liability and Additional
Liability Partnerships"?, etc.

The issue of the fate of legal entities that currently operate in legal forms that are not
stipulated by the Civil Code of Ukraine is fully justified in this situation — this refers, above
all, to enterprises as subjects of law (state and municipal enterprises, so-called "collective
ownership enterprises”, private enterprises, enterprises with foreign investments, etc.) and
their unions (associations, corporations, consortia, groups, etc.). Back in the day, the
Ukrainian legal system has already faced a similar issue. With the adoption of the Law of
Ukraine “On Joint Stock Partnerships” in 2008, the types of joint stock partnerships were
changed — at the time, the law separated public joint stock partnerships and private joint
stock partnerships. Pursuant to the transitional provisions of this law, a period of 2 years
was established for companies created before its adoption to bring their articles of
association into conformity with the provisions of the law. It should be reminded that there
were more than 30 thousand joint stock partnerships at the time.

According to the State Statistics Service of Ukraine, as of October 1, 2019, there are
1,354,069 registered legal entities in Ukraine, of which 3,745 are state-owned enterprises,
32 are public enterprises for operational management of public property, and 14,018 are
municipal enterprises. The figures for the unions of enterprises are similar: 553
associations, 79 corporations, 185 consortia, 317 concerns, 741 unions of consumer
cooperatives. There are, according to the State Statistics Service, "other" unnamed unions
of legal entities, of which there are 619 more units [13]. It is considered that a mechanism
for establishing a certain transitional period for the harmonization of legal forms of legal

! Law of Ukraine “On Joint Stock Partnerships”. (2008, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/514-17

2 L aw of Ukraine “On Limited and Additional Liability Partnerships”. (2018, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/2275-19
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entities in accordance with the Civil Code of Ukraine should also be proposed in case of
abolition of the Commercial Code of Ukraine.

In terms of the structure of Section Il "Business Entities” of the Commercial Code
of Ukraine?!, it consists of 7 chapters and at the time of adoption there were 88 articles, a
wide array of which was eliminated over time. Obviously, the provisions contained in these
articles are declaratory provisions devoid of any regulatory influence. This, in particular,
can be exemplified by Art. 59 of the Commercial Code of Ukraine "Termination of a
Business Entity", which consists of one sentence: "Termination of a business entity is
carried out in accordance with the law". It is clear that the abolition of this rule, as well as
of other provisions of this section, will have no negative consequences for the legal
regulation of activity and termination of legal entities.

We cannot ignore Chapter 7 of the Commercial Code of Ukraine (Articles 62-72 of
the Commercial Code of Ukraine), which covers the enterprise as a subject of law and has
caused many conflicts in domestic legal regulation. As mentioned earlier, the existence of
an enterprise as a subject of law contradicts not only the provisions of the Civil Code, but
also the obligations assumed by our state under the Association Agreement between
Ukraine and the EU. The parallel existence of the category "enterprise™ in the Ukrainian
legal framework both as a subject of law and as an object of law (see, in particular, Art.
191 of the Civil Code of Ukraine) has created ambiguity and confusion in the legal
regulation of entrepreneurial relations. Obviously, the enterprise as a subject of law entered
into the Commercial Code of Ukraine precisely to justify the possibility of existence of
state, municipal, and other types of enterprises. These are, in particular, state and municipal
unitary enterprises, state commercial enterprises, public enterprises for operational
management of public property (Chapter 8 Commercial Code of Ukraine, Articles 73-78),
the so-called "collective ownerhsip enterprises” (Articles 93-112 of the Commercial Code
of Ukraine). The Commercial Code of Ukraine includes in this concept production
cooperatives, consumer cooperatives, enterprises of public and religious organizations,
other enterprises envisaged by law. The Commercial Code of Ukraine also mentions
private enterprises and other types of enterprises (Articles 113-117 of the Commercial
Code of Ukraine).

In addition, Chapter 12 (Articles 118-127 of the Commercial Code of Ukraine)
establishes the right of enterprises to unite with other enterprises to coordinate their
industrial, scientific, and other activities in order to solve common economic and social
problems. However, instead of determining that the union of enterprises as legal entities is
excercised by means of creating of a certain business partnership, Articles 119-120 of the
Commercial Code of Ukraine state that, depending on the procedure of establishment, the
business unions may be formed as economic unions or as a state or municipal economic
unions. With that, business unions are formed as associations, corporations, consortia,
concerns, and other unions of enterprises envisaged by law. Art. 127 of the Commercial
Code of Ukraine goes further and states that the law may determine other forms of joining
the interests of enterprises (alliances, unions, associations of entrepreneurs, etc.), not
stipulated in Art. 120 of the Commercial Code of Ukraine. We shall draw attention to the
fact that it is no longer a matter of uniting enterprises, but of "joining the interests of

! Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
.
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enterprises”.

Particularly noteworthy is the regulation of the creation and operation of business
partnerships in the Commercial Code of Ukraine — this issue is addressed in 12 articles of
the Code (Chapter 8 of the Commercial Code of Ukraine, Articles 79-90 of the Commercial
Code of Ukraine). As already noted, the Commercial Code is characterized by a blanket
method of regulation, when the text of the Commercial Code of Ukraine includes
declaratory provisions devoid of regulatory influence, which do not even refer to a specific
regulation, but simply indicate that the issue is regulated (or should be regulated) by law.
The provisions of Chapter 8 of the Commercial Code of Ukraine are no exception. Thus,
Part 1 of Art. 79 states that the procedure of creation and the order of activity of certain
types of business partnerships is regulated by law. The rest of the provisions duplicate the
corresponding provisions of the Civil Code of Ukraine and special laws — "On Joint Stock
Partnerships”, "On Limited and Additional Liability Partnerships”. The lion's share of this
chapter is occupied by Art. 90 of the Commercial Code of Ukraine "Accounting and
Reporting of a Business Partnership". It should be reminded that the Law of Ukraine "On
Accounting and Financial Reporting in Ukraine™ covers the issues of accounting and
reporting of legal entities. In such circumstances, an attempt to regulate these relations
with a single Art. of the Commercial Code of Ukraine is undoubtedly not the best solution
from the standpoint of lawmaking technique.

Thus, the analysis of the provisions of Section Il of the Commercial Code of Ukraine,
which deals with the regulation of the legal position of economic entities, gives reason to
conclude that there is a wide arrat of systematic contradictions between the provisions of
the Commercial Code of Ukraine and the Civil Code of Ukraine, and the EU-Ukraine
Association Agreement. In such circumstances, it is considered appropriate to eliminate
these contradictions by abolishing the corresponding provisions of the Commercial Code
and at the same time defining a transition period to bring the legal forms of existing legal
entities in conformity with the provisions of the Civil Code of Ukraine.

2.2 Features of regulation of property fundamentals of management in accordance with
the Economic Code of Ukraine

Section 111 of the Commercial Code of Ukraine?, which begins with Chapter 14, "Property
of Business Entities"”, covers the regulation of the property fundamentals of business. It is
based on an understanding of property rights that is enshrined in Book 3, "Property Rights
and Other Real Rights" of the Civil Code of Ukraine. However, the provisions of Art. 136
("Right of Economic Management™) and Art. 137 ("Right of Operational Management")
of the Commercial Code of Ukraine in fact reflect the regulation of property relations,
which was inherent in a controlled economy, when the property was transferred to the legal
entity (as a rule, state-owned or municipal enterprise) not into ownership, but on titles,
which constituted some kind of a substitute, an ersatz. A legal entity to which property was
provided under the right of economic management or the right of operational management
could not freely manage it or operate it under its obligations.

! Law of Ukraine “On Accounting and Financial Reporting in Ukraine”. (1999, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/996-14
2 Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15
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As stated in one of the comments to the Commercial Code of Ukraine, “the right of
economic management is one of the legal forms of exercising ownership. The right of
economic management is remarkably similar to ownerhsip, but it cannot be equated with
ownership... the right of economic management is a right that is dependent on ownership
and is its derivative. The right of economic management is limited not only by law, but
also by the prescriptions of the certificate of title, approved by the owner... The right of
economic management... is understood as the real right of the business entity that owns,
uses, and disposes of the property assigned to it by the owner (their authorized body), with
limitation of the competence to dispose of certain types of property with the consent of the
owner in cases stipulated by the Commercial Code of Ukraine and other laws” [13]. A
similar approach is defined in the above commentary to the right of operational
management, which is “a derivative, secondary right. It is even more restricted than the
right of economic management, for example, by the purposes of the activity of the subject
of this right, by the tasks of the owner, by the purpose of the property owned by it uner the
right of operational management, the authority to dispose of the said property [13].

Considering the contemporary realities, it should be noted that the Ukrainian
economy, in accordance with our commitments to the international community, must
objectively comply with established global approaches not only regarding the legal forms
of legal entities, but also regarding property relations. Thus, the provisions of the Civil
Code of Ukraine not only regulate the property rights in detail (consolidating concepts,
warranties, grounds for acquisition, transfer, termination, etc.), but also establish common
approaches to the use of the property of another — this primarily refers to rent and trust
management. It should be emphasized that the institution of property management, which
has become one of the innovations of the Civil Code of Ukraine!, is completely
understandable for the developed economies and can fully perform the functions of the
instrument of transfer of property by the owner (including the state) to legal entities of
public law so as to exercise their respective functions. In other words, the institution of
property management is capable of completely replacing the outdated Soviet vestiges, such
as "right of economic management™ and "right of operational management" [14-16].

If we analyse entrepreneurial companies, first of all, joint-stock partnerships and
limited liability partnerships whose shares and corporate rights belong to the state — such
companies should own the property right on the title understandable to all participants in
the trade turnover. For these reasons, Art. 141 of the Commercial Code of Ukraine?
“Features of the Legal Regime of State Property in the Field of Business” can be abolished.
The rest of the articles in Chapter 14 of the Commercial Code of Ukraine are either blanket
or declarative, or they duplicate legal rules contained in special legislation and can
therefore be abolished without any adverse effect on the legal regulation of property (real)
relations in entrepreneurial activity.

A similar conclusion is reached upon the analysis of Chapter 15 "Use of Natural
Resources in Management” of the Commercial Code of Ukraine, the provisions of which
completely duplicate the provisions of the Constitution of Ukraine?, in particular of Art.

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
2 Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15

3 Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%B A/96-%D0%B2%D1%80
.
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13, Part 3 of Art. 14, paragraph 5 of Part 1 of Art. 92, Art. 4 of the Law of Ukraine "On
Environmental Protection", Articles 1, 3, 78 of the Land Code of Ukraine,?, as well as
articles of the Water Code of Ukraine®, the Forest Code of Ukraine* and the Subsoil Code
of Ukraine®. An example of this are the provisions of Art. 149 of the Commercial Code of
Ukraine, which repeat Part 1 of Art. 38 and Art. 23 of the Law of Ukraine "On
Environmental Protection”®, and Part 2 of the same Art. has no regulatory impact at all,
including only the informative component. The same is observed in the analysis of the
provisions of the following articles: Art. 150 of the Commercial Code of Ukraine
(acquisition of land title together with water bodies, forests, perennial plantations thereon
is regulated by Articles 56, 59, 79 of the Land Code of Ukraine; Art. 7 of the Law of
Ukraine "On Farming"’; the procedure for exercising this title is determined by Art. 51 of
the Water Code of Ukraine, Art. 12 of the Forest Code of Ukraine, Articles 18, 23 of the
Subsoil Code of Ukraine, Art. 4 of the Land Code of Ukraine®; the procedure for granting
land ownership is determined by Part 3 of Art. 14 of the Constitution of Ukraine®); Art.
151 of the Commercial Code of Ukraine (duplicates the provisions of Art. 2, Part 3 of Art.
38 of the Law of Ukraine "On Environmental Protection"!®. The implementation of
economic activity is regulated in the Land, Water, Forest Codes of Ukraine, Subsoil Code
of Ukraine and other regulations regarding the use of natural resources); Art. 152
Commercial Code of Ukraine (duplicates Articles 90, 95 of the Land Code of Ukraine; Art.
18 of the Law of Ukraine "On Farming"; Art. 7 of the Law of Ukraine "On Personal
Farming"!; Art. 153 Commercial Code of Ukraine refers to Articles 91, 96 of the Land
Code of Ukraine, Art. 44 of the Water Code of Ukraine, Articles 14, 19, 20, 21 of the
Forest Code of Ukraine, Art. 24 of the Subsoil Code of Ukraine, Art. 34 of the Law of
Ukraine "On Fauna").

As a result, it should be noted that the provisions of Articles 148-153 of Chapter 15
“Use of Natural Resources in Management” of the Commercial Code of Ukraine®? by their

! Law of Ukraine “On Environmental Protection”. (1991, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1264-12

2 Land Code of Ukraine. (2001, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-14

3 Water Code of Ukraine. (1995, June). Retrieved from https://zakon.rada.gov.ua/laws/show/213/95-
%D0%B2%D1%80

4 Forest Code of Ukraine. (1994, January). Retrieved from https://zakon.rada.gov.ua/laws/show/213/95-
%D0%B2%D1%80

5> Subsoil Code of Ukraine. (1994, July). Retrieved from https://zakon.rada.gov.ua/laws/show/132/94-
%D0%B2%D1%80

6 Law of Ukraine “On Environmental Protection”, op. cit.

" Law of Ukraine “On Farming”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/973-15
8 Water Code of Ukraine. (1995, June). Retrieved from https://zakon.rada.gov.ua/laws/show/213/95-
%D0%B2%D1%80;  Forest Code  of  Ukraine. (1994, January). Retrieved  from
https://zakon.rada.gov.ua/laws/show/213/95-%D0%B2%D1%80; Subsoil Code of Ukraine. (1994, July).
Retrieved from https://zakon.rada.gov.ua/laws/show/132/94-%D0%B2%D1%80; Land Code of Ukraine.
(2001, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-14

9 Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%B A/96-%D0%B2%D1%80

10 Law of Ukraine “On Environmental Protection”, op. Cit.

1 Law of Ukraine “On Farming”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/973-15
12 Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15
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very nature, contain provisions referring to special regulations and are not of a regulatory
nature. Accordingly, they can without exception be excluded as such that duplicate the
provisions of special legislation [17]. Particular attention in this study should be given to
the issues of the use of intellectual property rights in economic activity (Chapter 16 of the
Commercial Code of Ukraine). An analysis of Chapter 16, “Use of Intellectual Property
Rights in Economic Activity”, points to the conclusion on duplication of the provisions of
the Civil Code of Ukraine?, including the provisions of special regulations in this sector.

Provisions of Art. 154 of the Commercial Code of Ukraine are exemplary, which are
of a blanket nature and for the most part are non-regulatory. They merely state that the
provisions of the Civil Code of Ukraine shall be applied to govern such relations. The
provisions of Art. 155 of the Commercial Code of Ukraine duplicate the provisions of Art.
420 of the Civil Code of Ukraine, which defines the list of intellectual property rights. Art.
156 of the Commercial Code of Ukraine also contains no substantive regulation, as it
duplicates the provisions of Part 1 of Art. 462 of the Civil Code of Ukraine, Articles 7, 8
of the Law of Ukraine "On Protection of Rights to Industrial Designs"?. Articles 8, 9 of the
Law of Ukraine "On Protection of Rights to Inventions and Utility Models"3. Art. 157 of
the Commercial Code of Ukraine duplicates the provisions of Part 1 of Art. 494 of the Civil
Code of Ukraine, including Part 3 of Art. 5 of the Law of Ukraine “On Protection of Rights
to Marks for Goods and Services™. Art. 158 of the Commercial Code of Ukraine does not
determine the specifics of legal regulation and is a reference to other regulations, and also
partially duplicates Part 3 of Art. 16 of the Law of Ukraine "On Protection of Rights and
Marks for Goods and Services", which gives grounds to claim that there is no actual
influence of the Commercial Code of Ukraine rules on the regulation of such relations as
against the rules contained in special regulations.

Thus, almost all of the provisions of Chapter 16, “Use of Intellectual Property Rights
in Economic Activity” (except Articles 160, 161 of the Commercial Code of Ukraine),
duplicate the provisions of the Civil Code of Ukraine, inclduing the provisions of special
regulations and thus can be excluded as having no regulatory effect.

The analysis of Chapter 17 “Securities in Economic Activities ” also shows that there
is no independent regulatory influence, since the types of securities, their issue, sale,
acquisition are governed by Art. 195 of the Civil Code of Ukraine, as well as the Law of
Ukraine "On Joint Stock Partnerships®, the Law of Ukraine "On Securities and the Stock
Market"®, the Law of Ukraine "On the Circulation of Bills in Ukraine"” and the Law of

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

2 Law of Ukraine “On Protection of Industrial Design Rights”. (1993, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/3688-12

3 Law of Ukraine “On Protection of Rights to Inventions and Utility Models”. (1993, December). Retrieved
from https://zakon.rada.gov.ua/laws/show/3687-12

4 Law of Ukraine “On Protection of Rights to Marks for Goods and Services”. (1993, December). Retrieved
from https://zakon.rada.gov.ua/laws/show/3689-12

5 Law of Ukraine “On Joint Stock Partnerships”. (2008, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/514-17

6 TLaw of Ukraine “On Securities and Stock Market”. (2006, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3480-15

" Law of Ukraine “On the Circulation of Bills in Ukraine”. (2001, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2374-14
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Ukraine "On the Depository System of Ukraine"!. As an example, we shall take Art. 164
of the Commercial Code of Ukraine, the provisions of which duplicate the provisions of
the Law of Ukraine "On Securities and the Stock Market"? (Part 2, Art. 8 — regarding the
prohibition of covering losses at the cost of the bonds of the enterprise; provisions of Art.
12 — regarding the concepts and general provisions concerning investment certificate);
including the provisions of the Law of Ukraine “On Joint-Stock Partnerships™ (Part 5 of
Art. 15; Part 2 of Art. 19 — regarding the special procedure for the use of shares to cover
losses; Art. 13 — regarding the right of depositors to receive of the deposit and interest on
it (savings (deposit) certificates after the specified term [17]. Features of the issue,
circulation, and repurchase of securities, joint investment institutions are regulated in the
Law of Ukraine “On Joint Investment Institutions™?. Part 6 of Art. 164 of the Commercial
Code of Ukraine contains no regulatory mechanisms. Financial activities of the states that
created the real estate operations fund and attracted funds of individuals and legal entities
are regulated by the Law of Ukraine "On Financial and Credit Mechanisms and Property
Management in the Construction of Housing and Real Estate Transactions">. Part 7 of Art.
164 of the Commercial Code of Ukraine duplicates the provisions of Part 1 of Art. 14 of
the Law of Ukraine "On Securities and the Stock Market"®. The issue and circulation of
securities is regulated by the Law of Ukraine "On Circulation of Bills in Ukraine"” and the
Law of Ukraine "On Securities and the Stock Market"8. Part 8 of Art. 164 of the
Commercial Code of Ukraine is purely informative, has no regulatory effect, since the
production of securities (or their forms) is regulated by the Law of Ukraine “On the
National Bank of Ukraine™®. The same applies to other articles in this chapter.

The foregoing suggests that Chapter 17 "Securities in Economic Activities”, namely
Articles 163-166 of the Commercial Code of Ukrainel® can be removed without negative
consequences, given their referential nature and lack of regulatory impact.

Chapter 18 “Corporate Rights and Corporate Relations”. Unlike the controversial
regulation of corporations and corporate rights in the Commercial Code of Ukraine, the
Civil Code of Ukraine does not contain the definition and regulation of corporate law and
corporate relations. In its turn, the Commercial Code of Ukraine also does not address this
issues, as it rather ambiguously defines the approach to defining corporate rights, since the

! Law of Ukraine “On the Depository System of Ukraine”. (2012, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/5178-1

2 Law of Ukraine “On Securities and Stock Market”. (2006, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3480-15

3 lLaw of Ukraine “On Joint Stock Partnerships”. (2008, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/514-17

4 Law of Ukraine “On Joint Investment Institutions”. (2012, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/5080-17

5 Law of Ukraine “On Financial and Credit Mechanisms and Property Management in Housing and Real
Estate Transactions”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/978-15

6 Op. cit., 2006.

7 Law of Ukraine “On the Circulation of Bills in Ukraine”. (2001, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2374-14

8 Law of Ukraine “On Securities and Stock Market”, op. Cit.

® Law of Ukraine “On the National Bank of Ukraine”. (1999, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/679-14

10 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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provision of Art. 167 refers to “the rights of a person whose share is determined in the
authorized capital (property) of a business organization”. It is known that the authorized
capital is the value of the contributions of the shareholders (founders, participants) made
for the purpose of forming its assets for the beginning or further activity, and also serves
to guarantee the interests of creditors and debtors. In turn, property as a special object is
considered to be a separate thing, a combination of things, including property rights and
obligations (Part 1 of Art. 190 of the Civil Code of Ukraine). The above suggests that the
approach of the Commercial Code of Ukraine to the identification of authorized capital
and property of a business organization in the context of modern development of economic
relations is unacceptable and creates obstacles in the cooperation of Ukrainian companies
with foreign ones. Considering the best practices of the doctrine of private law, business
organization should be understood as a generic concept, arising from the basic
understanding of the legal entitiy as an organization.

The concept of "corporate relations", which are mentioned in paragraph 3 of Art. 167
Commercial Code of Ukraine, also does not add to the clarity, according to which
"corporate relations are relations that arise, change, terminate in relation to corporate
rights". Hence the misunderstanding: are the relations between business organizations and
participants or the supervisory board and general meetings, etc. corporate?

The issues of the scope of the relations covered by Part 3 of Art. 167 of the
Commercial Code of Ukraine remains unclear. Considering the fact that corporate legal
relations, like any other legal relations, have their own structure, which consists of subjects,
objects, content, as well as the grounds for the emergence of such relationships, it is also
erroneous to claim that they are specifically regulated [18-20]. According to the general
legal understanding, corporate relations are a type of economic relations, and therefore
their regulation should be in accordance with the provisions of the Civil Code of Ukraine?,
the Law of Ukraine "On Business Partnerships?, the Law of Ukraine "On Joint Stock
Partnerships", the Law of Ukraine "On Limited and Additional Liability Partnerships",
etc. A much broader list of competences that make up the content of corporate rights is
contained in the Principles of Corporate Governance, approved by the National Securities
and Stock Market Commission No. 955 of July 22, 2014.

More successful, in our opinion, is the definition of corporate relations contained in
the Draft Law No. 2635 dated 19.12.2019. Thus, the draft proposes to supplement Art. 96-
1 of the Civil Code of Ukraine® as follows: “Art. 96-1. Corporate rights.

1. Corporate rights are a set of competences that belong to a person as a participant
(founder, shareholder, partner) of a legal entity in accordance with the law and/or
constituent documents of a legal entity.

2. Corporate rights are acquired by a person from the moment of acquiring the right

L Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15;
Economic Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15

2 Law of Ukraine “On Business Societies”. (1991, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/1576-12

3 lLaw of Ukraine “On Joint Stock Partnerships”. (2008, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/514-17

* Law of Ukraine “On Limited and Additional Liability Partnerships”. (2018, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/2275-19

5 Civil Code of Ukraine, op. cit.
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to a share (stock, share, or other object of civil rights, which certifies the participation of
the person in the legal entity) in the authorized (compound) capital of the legal entity.

3. Participants (founders, shareholders, partners) of legal entities can have the rights
stipulated in the constituent documents and the law.

4. The law can impose restrictions on the exercise of certain corporate rights by
certain persons, as well as conditions and/or restrictions on the exercise of certain corporate
rights by certain persons”

Regarding Art. 172 of the Commercial Code of Ukraine, we shall note that its
provisions refer us to the Law of Ukraine "On State Property Objects Management". The
provisions of this article do not have a regulatory impact, as relations related to corporate
rights management are governed by an entire system of legal acts of different legal force.
Relations with the exclusive subject of certain activities, in particular banking, insurance,
stock exchange, joint investment, etc. are regulated by special legislation, namely the Law
of Ukraine "On Privatization of State and Municipal Property".

Therefore, given the existence of an entire system of regulations governing corporate
rights in general, including corporate states in particular, Chapter 18 "Corporate Rights
and Corporate Relations™ can be excluded without any negative consequences for the legal
regulation of corporate relations. In turn, the concept of corporate rights and the specifics
of their regulation should be enshrined in the Civil Code of Ukraine factoring in these
reservations.

The above suggests that articles included in Section Ill of the Commercial Code of
Ukraine "Property Management Basis" can be excluded from the text of the Commercial
Code of Ukraine, and the concept and general provisions of corporate rights must be
enshrined in the Civil Code of Ukraine.

2.3 Comparative analysis of controversial and debatable provisions of the Commercial
Code of Ukraine and the Civil Code of Ukraine

Thus, the rules contained in Chapter 19 of the Commercial Code of Ukraine on the
regulation of business obligations, by their very nature and content, should exclusively
reflect the specific features inherent in the latter. Instead, "the regulation of business
obligations in the Commercial Code of Ukraine in many cases almost coincides with the
provisions stipulated in Book Five of the Civil Code of Ukraine. An example of this is the
very first article of this chapter (Art. 173 of the Commercial Code of Ukraine — definition
of business obligation) which by its content repeats Art. 509 of the Civil Code of Ukraine.
It would seem that the focus of this paper should be on property and organizational and
business obligations, but from the definitions of both property and economic (Part 1 of Art.
175 of the Commercial Code of Ukraine) and organizational and business obligations (Part
1 of Art. 176 of the Commercial Code of Ukraine) follows their private law nature, as
directly stated in the analysed chapter of the Commercial Code of Ukraine (Part 1 of Art.
175, Part 4 of Art. 176 of the Commercial Code, etc.). In this regard, Section 1 of the Book
Five of the Civil Code of Ukraine would be appropriate to supplement with an article that
would enshrine the concept and nature of the legal obligations.

As for the grounds for the emergence of business obligations — Art. 174 of the
Commercial Code of Ukraine repeats Art. 11 of the Civil Code of Ukraine almost word for
word, at the same time introducing terminological confusion by using the term

°
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"agreement” in the context of a transaction. Art. 177 of the Commercial Code of Ukraine
"Social and Municipal Obligations of Business Entities" is dissonant with Art. 4 of the
Commercial Code of Ukraine and duplicates the provisions of Art. 17 of the Law of
Ukraine "On Fundamentals of Social Protection of Persons with Disabilities in Ukraine"?,
Resolution of the Verkhovna Rada of Ukraine "On the Concept of Sustainable
Development of Settlements'?, Art. 40 of the Law of Ukraine "On Regulation of Urban
Development™ etc. The same applies to the wording of Art. 178 of the Commercial Code
of Ukraine "Public Obligations of Business Entities"”, which duplicates the provisions of
Art. 633 of the Civil Code of Ukraine, bringing disharmony into the understanding of the
construction of a public contract. Chapter 20, “Economic Agreements” (Articles 179-188),
as it appears from its content, is essentially an brief version (a kind of a “sampler”) of
Chapters 52-53 of the Civil Code of Ukraine. However, based on the titles of Art. 183
«Features of Conclusion of Economic Agreements under Public Procurement» and Art.
186 "Conclusion of Organizational and Economic Agreements" should reflect the
dynamics of contractual obligations and their respective features. However, in their current
wording, they are "copying" the provisions of Section VII of the Law of Ukraine "On
Public Procurement™ in the first case, and the general provisions of Chapters 52-53 of the
Civil Code of Ukraine in the second case. Furthermore, the provisions of articles of Chapter
20 of the Commercial Code of Ukraine contain significant contradictions regarding the use
of the construction of standard contracts (Art. 184) under the Commercial Code of Ukraine
and the concept of standard conditions (Art. 630) under the Civil Code of Ukraine. The
approaches used in the Commercial Code of Ukraine substantially limit the principle of
freedom of contract in business, which significantly impedes investment in the country's
economy.

Chapter 21 “Prices and Pricing in the Commercial Field” (Articles 189-192) has
neither substantive nor regulatory weight, since the basic principles of price policy, the
detailed regulation of relations in this field, and the exercise of state control (oversight)
and surveillance in pricing is governed by the Law of Ukraine "On Prices and Pricing".
Given the existence of which retention of a separate chapter in the Commercial Code of
Ukraine is inappropriate. Chapter 22 “Performance of Business Obligations. Termination
of Obligations” (Articles 193-208) as well as Chapter 20 of the Commercial Code of
Ukraine also constitute a brief version of Chapters 48-51 of the Civil Code of Ukraine.
Thus, Art. 193 of the Commercial Code of Ukraine contains provisions which, within a
single article, specify: 1) the general conditions for the performance of the obligation (Art.
526 of the Civil Code of Ukraine); 2) elements of performance (Articles 527, 529, 531 of
the Civil Code of Ukraine); 3) the legal consequences of non-performance or improper
performance (Articles 610, 615, 616, 622 of the Civil Code of Ukraine); 4) confirmation
of performance (Art. 545 of the Civil Code of Ukraine), which indicates the
inappropriateness of its retention. By analogy, Art. 194 of the Commercial Code of Ukraine

! Law of Ukraine “On the hasics of social protection of persons with disabilities in Ukraine”. (1991, March).
Retrieved from https://zakon.rada.gov.ua/laws/show/875-12

2 Resolution of the Verkhovna Rada of Ukraine “On the Concept of Sustainable Development of
Settlements”. (1999, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1359-14

3 Law of Ukraine “On Regulation of Urban Planning Activity”. (2011, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3038-17
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"Performance of a Business Obligation by a Third Party"”, which duplicates the provisions
of Art. 528 Civil Code of Ukraine and creates the effect of excessive "regulation™ of
relations concerning the possibility of involving third parties as executors of a contractual
obligation. Concerning the revision of Art. 195 of the Commercial Code of Ukraine
“Transfer (Delegation) of Rights in Business Obligations” we deem it appropriate to
transfer Part 1 of this Art. to Book Five of the Civil Code of Ukraine by supplementing
Part 1 of Art. 527 of the Civil Code of Ukraine with paragraph 2 of the following content:

"1. The debtor shall be obliged to perform its obligation, and the creditor shall be
obliged to accept the performance in person, unless otherwise stipulated by the agreement
or law, does not follow from the essence of the obligations or customs of business turnover.
The creditor, unless otherwise stipulated by law, can transfer to another person, with their
consent, the right to accept performance from the debtor".

The wording of Art. 198 of the Commercial Code of Ukraine "Performance of
Monetary Obligations" contradicts the provisions of Art. 533 of the Civil Code of Ukraine
"Currency of Monetary Obligation Performance”, considering that these articles reflect
different approaches to assessing the possibility of a mismatch between the currency of an
obligation and the currency of payment under an agreement. In modern circumstances, it
appears to be impractical to imperatively restrict the ability of business entities to express
monetary obligations in foreign currency (Art. 198 of the Commercial Code of Ukraine).
With that, the currency of payment within the territory of Ukraine should be exclusively
hryvnia.

The provisions of Chapter 22 of the Commercial Code of Ukraine (Articles 199—
201) should be deleted as devoid of regulatory load, but merely repeating in brief the
general and special provisions of Chapter 49 of the Civil Code of Ukraine "Ensuring
Performance of Obligations”. As for articles dealing with the termination of business
obligations and their legal consequences (Articles 202 to 208 of the Commercial Code of
Ukraine), it is appropriate to emphasize that the content of Art. 202 of the Commercial
Code of Ukraine indicates duplication of the provisions of Art. 598 Civil Code of Ukraine,
which consolidates a non-exhaustive list of grounds for termination of obligations under
Articles 599, 601, 606, 604, 607 of the Civil Code of Ukraine, etc. The same applies to
Art. 203 of the Commercial Code of Ukraine, which in its content is a combination of such
articles of the Civil Code of Ukraine as: 1) Part 1 of Art. 203 of the Commercial Code of
Ukraine — Part 1 of Art. 599 of the Civil Code of Ukraine; 2) Part 2 of Art. 203 of the
Commercial Code of Ukraine — Part 1 of Art. 539 of the Civil Code of Ukraine; 3) Part 3
of Art. 203 of the Commercial Code of Ukraine — Parts 1-2 of Art. 601 of the Civil Code
of Ukraine; 4) Part 5 of Art. 203 of the Commercial Code of Ukraine — Part 1 of Art. 602
of the Civil Code of Ukraine. A similar situation occurs with other articles in this chapter,
which duplicate the provisions of the Civil Code of Ukraine, which raises reasonable
doubts about their practical value and the need to retain them. The existence of Chapter
23, "Bankruptcy Procedure for a Business Entity" (Articles 209-215) within Section IV of
the Commercial Code of Ukraine has previously caused some surprise and astonishment,
and even more so with the adoption of the Bankruptcy Procedure Code of Ukraine, since
there neither was nor is the need for fragmentary, superficial regulation of relations by
provisions which do not regulate, and in many cases even contradict the newly adopted
codified act.
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Therefore, the provisions of Section IV “Business Obligations” should, by their very
nature and content, reflect the specific features inherent exclusively in business obligation.
Instead, the proposed regulation in the respective articles of the Commercial Code of
Ukraine in many cases actually repeats the provisions of Book Five of the Civil Code of
Ukraine. Accordingly, there are no arguments regarding the advisability of keeping this
section in the Commercial Code of Ukraine.

The provisions of Section V, “Responsibility for Offenses in Business Activity”
duplicate, by their general content, the provisions of Chapter 51 of the Civil Code of
Ukraine. As an example, it is advisable to cite the provisions of Chapter 24, "General
Principles of Responsibility of Participants in Economic Relations” of the Commercial
Code of Ukraine, which duplicate the provisions of Chapter 51 of the Civil Code of
Ukraine, and in some cases only enshrine the general rules, such as: "Participants of
business relations are economically and legally liable for offenses in business activity by
means of applying economic sanctions to business offenders on the grounds and in
accordance with the procedure established by this Code, other laws and agreement” (Part
1 of Art. 216 of the Commercial Code of Ukraine) or: "grounds for commercial law liability
of the participant in economic relations are an offense committed in business activity" (p.
1, Art. 218 Commercial Code of Ukraine). Partially duplicating the provisions of Art. 617
Civil Code of Ukraine, Art. 219 of the Commercial Code of Ukraine consolidates the
grounds for exemption from said liability. This duplication appears to be inappropriate.
However, Part 4 of Art. 219 of the Commercial Code of Ukraine deserves to be transferred
to Art. 617 of the Civil Code of Ukraine by consolidating the ability of the parties to
envisage certain circumstances which, by virtue of their extraordinary nature, may give
rise to their exemption from liability in case of a breach of the obligation due to given
circumstances, as well as the procedure for attesting to the occurrence of such
circumstances.

Articles 220 and 221 of the Commercial Code of Ukraine completely duplicate the
provisions of Articles 612 and 613 of the Civil Code of Ukraine. The same applies to the
expediency of regulating procedural issues in the pre-trial dispute settlement procedure
(Art. 222 of the Commercial Code of Ukraine). Art. 222 of the Commercial Code of
Ukraine contains many aspects of the procedural nature that must be enshrined in the
procedural codes. In this regard, it is worth emphasizing that it is appropriate to exclude
Chapter 25 “Compensation for losses in the in Business Activity” of the Commercial Code
of Ukraine, since it does not carry any legal load. In particular, Articles 224-225 of the
Commercial Code of Ukraine duplicate the provisions of Articles 22, 623 of the Civil Code
of Ukraine, and Articles 227-228 of the Commercial Code of Ukraine, respectively,
duplicate Articles 541-544 of the Civil Code of Ukraine.

Chapter 26 "Penalties and operational-economic sanctions” should be excluded,
given the internal inconsistency of its rules (for example, the recognition of fines and
penalties as separate sanctions apart from the forfeit or consolidation of a set-off penalty
in Art. 232 of the Commercial Code of Ukraine contrary to the provisions of Art. 624 of
the Civil Code of Ukraine, etc.) and duplication of provisions of the Civil Code of Ukraine
(for example, Art. 233 of the Commercial Code of Ukraine duplicates the provisions of
Articles 551 and 616 of the Civil Code of Ukraine; Art. 234 of the Commercial Code of
Ukraine duplicates provisions of Art. 622 of the Civil Code of Ukraine; Art. 235 of the
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Commercial Code of Ukraine duplicates provisions of Art. 615 Civil Code of Ukraine,
etc.). Furthermore, there is doubt regarding the wording of Art. 231 of the Commercial
Code of Ukraine (especially Part 2), in which the expediency of imposing sanctions is
unclear if the party to legal relations is the state. This article effectively negates the
principle of legal equality of the parties in private law relations, and Chapter 26 "Penalties
and operational-economic sanctions™ itself does not contain any new approaches to the
mechanism of bringing the offender to justice, thereby duplicating the provisions of the
Civil Code of Ukraine.

Special attention should be paid to the provisions of Chapter 27 "Administrative and
Economic Sanctions™ of the Commercial Code of Ukraine on issues that were separately
resolved in the provisions of the codified acts of public law (Tax Code, Customs Code,
Laws of Ukraine "On Foreign Economic Activity”, "On Features of State Regulation of
Activities of Business Entities Related to the Sale and Export of Timber", etc.).
Furthermore, to date, by means of removal of Art. 37 of the Law of Ukraine "On Foreign
Economic Activity", the legislator has refused to apply such special sanctions to business
entities engaged in foreign trade activities as temporary suspension of foreign economic
activity; individual licensing regime and penalty). Instead, in Chapter 27 of the
Commercial Code of Ukraine, these types of administrative and economic sanctions
remained. The foregoing indicates that special legislation in this field has been updated
without amending the Commercial Code of Ukraine as an ineffective regulator of these
relations.

The presence of Chapter 28 "Responsibility of the Business Entities for the Violation
of Antitrust and Competition Laws" in the structure of the Commercial Code of Ukraine
also raises a few concerncs on this matter. Thus, the logic of the legislator is unclear, who,
having foreseen the specific features of holding business entities liable for violation of
antitrust law, placed this chapter in the Commercial Code of Ukraine. The expediency of
its existence is undermined by the existence of perfect special legislation in this field,
which is evidenced by the adoption of the Law of Ukraine "On Protection of Economic
Competition"” (section VIII, 1X) and the Law of Ukraine "On Protection against Unfair
Competition" (Chapter 5, 6). Considering the existence of special legislation in this area,
the value of Chapter 28 of the Commercial Code of Ukraine is minimal, because the
provisions stipulated therein do not reflect the mechanism of holding business entities
liable for violations of antitrust and competition law.

2.4 Analysis of the subject matter of provisions of Section VI "Features of legal regulation
in certain economy sectors" of the Commercial Code of Ukraine

The largest by volume is Chapter VI, “Features of Legal Regulation in Certain Business
Sectors”, consisting of 8 chapters and 118 articles. This section begins with Chapter 29
“Industries and Types of Business Activity”, the content of which indicates that it does not
carry any regulatory burden and practical value. Chapter 30 “Features of Legal Regulation
of Economic and Commercial Activities " is divided into 6 paragraphs: supply, contracting,
energy supply, stock trading, property rent and leasing, including other types of economic
and commercial activity.

s 1 "Supply” essentially duplicates the general provisions of the Civil Code of
Ukraine on the sale and purchase.
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§ 2 "Contracting Agricultural Production” partially duplicates the provisions of Art.
713 of the Civil Code of Ukraine. At the same time, it would be advisable, within the
framework of the same article, to consolidate separate features of the performance of the
terms of this agreement (Parts 2-3 of Art. 273 of the Commercial Code of Ukraine).
Instead, Art. 274 of the Commercial Code of Ukraine on liability is general and does not
contain any features that would distinguish it from liability under agreements of this
contractual type. Thus, the Commercial Code of Ukraine does not contain rules that would
not be covered by the Civil Code of Ukraine in the regulation of agricultural contracting.
Furthermore, it is doubtful whether regulation of agricultural production contracting is
based on a model agreement.

§ 3 "Energy Supply” partially replicates Art. 714 of the Civil Code of Ukraine.
Furthermore, the subject of the agreements stipulated by Art. 714 of the Civil Code of
Ukraine and Art. 275 of the Commercial Code of Ukraine is not identical. This issues arises
due to the confusion of the terminological nature of the mentioned agreements in the
Commercial Code of Ukraine and the Civil Code of Ukraine, considering that the former
implies under the wording "to comply with the contractual regime of its use" the use of
energy (electricity, steam, hot and overheated water), and the latter, respectively, under
“adhering to the contractual regime of its use” means the use of an affiliated network,
which creates a certain terminological confusion, which, with the wrong qualification and
understanding of the essence of such an agreement can cause problems in its proper
application.

§ 4. Stock trading concerns, as follows from the content of Part 1 of Art. of the 278
Commercial Code of Ukraine, the legal status of commodity exchange. Hence, firstly, the
question arises as to the expediency of placing this paragraph within the individual
contractual groups at all, and secondly, the legal status of the commodity exchange is
regulated in detail at the level of special legislation (the Law of Ukraine "On Commodity
Exchange™), and therefore the advisability of retaining this paragraph is rather dubious.

s 5. "Property and Leasing" duplicates the general provisions for the rental (lease)
of Chapter 58 of the Civil Code of Ukraine. Furthermore, the lease of property under Art.
283 of the Commercial Code of Ukraine is described exclusively as real, although the
agreement must be described both as real and as consensual. Furthermore, the analysis of
Chapters 58-59 of the Civil Code of Ukraine reveals a more detailed regulation of lease
relations, both at the level of general provisions and in such objects of civil legal relations
as land, housing, buildings or other capital structures, vehicles, etc. Moreover, special law
“On Leasing of State and Municipal Property” and § 6 of Chapter 58 of the Civil Code of
Ukraine, Law of Ukraine “On Financial Leasing”, etc. cover such relations as rental of
state, municipal property, and leasing. Given the significant differences between the
provisions of the Civil Code of Ukraine, special legislation in these fields and § 5 of
Chapter 30 of the Commercial Code of Ukraine, there is no doubt in the expediency of
completely excluding this paragraph.

§ 6. Other types of business and commercial activities cover barter relations (Art.
293) and storage in the warehouse (Art. 294). The expediency of retaining this paragraph
appears to be doubtful, because barter relations are settled at the level of § 6 of chapter 55
of the Civil Code of Ukraine, Art. 716 of which provides for the possibility of applying to
such relations general provisions on the sale and purchase, supply agreement, contracting
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agreement or other agreements, the elements of which are contained in the barter
agreement, if this does not contradict the essence of the obligation. Instead, storage
relations are regulated by the provisions of Chapter 66 of the Civil Code of Ukraine, under
which a separate paragraph “Storage at the warechouse” is highlighted, including the special
Law of Ukraine “On Certified Warehouses and Simple and Double Warehouse
Certificates”.

Chapter 31 "Commercial Mediation (Agency Relations) in Management™ raises
several questions, the main of which is the following: why does the Commercial Code of
Ukraine identify commercial mediation in management exclusively with agency relations?
At the same time, the issues of legal regulation of relations under such intermediary
agreements as power of attorney, commission, consignment, and property management are
left out of legal regulation. The differences between these agreements are conditioned upon
the scope, subject matter, content of the rights and obligations of the parties.

The principal factor underlining the agent's intermediary functions is its performance
of actions at the expense of the principal. An agency agreement can be implemented in a
wider scope of relations than commission and power of attorney. This is a consequence of
the coverage by the subject of actions of any nature, subject to their legitimacy and based
on the authority granted. Thus, an agency agreement is an independent contractual model
that has several specific features that distinguish it from adjacent contractual structures. At
the same time, by its legal nature, an agency contract is a type of contract for the provision
of intermediary services, where the agent always acts in the interests of the principal, based
on the latter's authority and at its expense. Accordingly, it was expedient to place the said
agreement within the bounds of Book 5 of the Civil Code of Ukraine by transferring the
individual rational ideas of Chapter 31 of the Commercial Code of Ukraine to the Civil
Code of Ukraine. For example, as implemented in Anglo-American law, which is
described by an understanding of the agency agreement as a generic, where the power of
attorney and the commission act as special types subordinate to the agency institution.

Chapter 32 "Legal regulation of freight transportation” duplicates the general
provisions on transportation in Chapter 64 of the Civil Code of Ukraine. Furthermore, these
relations are governed at various levels of special legislation: transport codes (Air Code?,
Commercial Maritime Code?), laws of Ukraine ("On Transport", "On Railway
Transport™4, "On Road Transport®, etc.), sub-legislative acts (Charter of Railways, Charter
of Inland Waterways, Rules for Transportation of Freight by Road in Ukraine, Rules for
Transportation of Freight by Rail, etc.). Due to the presence of such a wide array of
multifaceted acts of the legislation in freight transportation, including the absence of any
specific features in the transportation of goods that would not be covered by the Civil Code

L Air Code of Ukraine. (2011, May). Retrieved from https://zakon.rada.gov.ua/laws/show/3393-17

2 Code of Merchant Shipping. (1995, May). Retrieved from https://zakon.rada.gov.ua/laws/show/176/95-
%D0%B2%D1%80

8 Law of Ukraine “On Transport”. (1994, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/232/94-%D0%B2%D1%80

4 Law  of Ukraine “On Rail Transport”. (1996, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/273/96-%D0%B2%D1%80

5> Law of Ukraine “On  Road  Transport”. (2001,  April). Retrieved  from
https://zakon.rada.gov.ua/laws/show/2344-14
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of Ukraine and the abovementioned special acts of legislation, the analysed chapter of the
Commercial Code of Ukraine is subject to abolition.

Chapter 33 "Capital Construction™ must be excluded as such that is not based on a
unified legislative approach and causes numerous legal conflicts both in the titles of these
agreements under the Civil Code of Ukraine and the Commercial Code of Ukraine and in
the content of this chapter of the Commercial Code of Ukraine. For example, in the very
content of Chapter 33 of the Commercial Code of Ukraine there are terminological
contradictions. Art. 324 of the Commercial Code of Ukraine exemplifies this issue, where,
compared to the Civil Code of Ukraine, the same agreement has different names, does not
stipulate the possibility of involvement of third parties to perform certain stages of work,
consolidates the obligation to conduct both prospecting (according to commercial law
terminology — exploratory) and design works, the possibility is included for applying the
provisions of the agreement for capital construction to the legal relations for the conduct
of both prospecting and design works. The same applies to provisions concerning the legal
regulation of capital construction relations that would not be covered by the Civil Code of
Ukraine. Therefore, Chapter 33 of the Commercial Code of Ukraine "Capital
Construction™ should be abolished as such that is not based on a unified legislative
approach and causes numerous legal conflicts both in the titles of these agreements under
the Civil Code of Ukraine and the Commercial Code of Ukraine, and directly in the content
of this chapter.

Chapter 34 "Legal Regulation of Innovation" in fact reproduces the provisions of
Chapter 62 "Performing research, development and technological works" of the Civil Code
of Ukraine. The said chapter of the Commercial Code of Ukraine is fragmentary, and on
certain aspects, contrary to the provisions of the Civil Code of Ukraine, regulates scientific
and technical activities. This creates shortcomings in the contractual regulation of research,
development, and technological works. Moreover, Articles 325-330 of the Commercial
Code of Ukraine cover not the agreement, but the innovative activities and their “state”
regulation (as defined in Art. 328 of the Commercial Code of Ukraine). At the same time,
several special laws, such as the Law of Ukraine "On Innovative Activity"!, the Law of
Ukraine "On Scientific and Technical Activity"?, and the Law of Ukraine "On Scientific
and Technical Information"® cover the legal settlement of these relations. Accordingly, the
expediency of a "summary" review of something that has a detailed regulation within the
framework of the Civil Code of Ukraine (regarding an agreement for the implementation
of research or development and technological works) and special legislative acts (on the
legal regulation of innovation activity) is devoid of any sense. Therefore, the abolition of
Chapter 34 of the Commercial Code of Ukraine will in no way affect the mechanism of
legal regulation of these relations.

Chapter 35 "Features of Legal Regulation of Financial Activities" consists of 5
paragraphs, each of which duplicates the provisions of the Civil Code of Ukraine and

! Law of Ukraine “On Innovation  Activities”. (2002, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/40-15

2 Law of Ukraine “On Scientific and Scientific and Technical Activities”. (2015, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/848-19

3 Law of Ukraine “On Scientific and Technical Information”. (1993, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/3322-12
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contains a summary of the special legislation.

Thus, § I “Finance and Banking” covers the definition of the legal status of banks
and their financial activities. With that, the legislator, within the framework of this
paragraph, allowed the combination of the legal status of banks, their legal forms, bank
deposit, credit, settlement, factoring, leasing operations agreements, effectively combining
the uncombinable. For instance:

1) definition of the legal status of banks, their legal forms, etc. is covered by separate
laws of Ukraine "On Banks and Banking", "On the National Bank of Ukraine";

2) legal regulation of financial activities and financial services is covered by several
special laws, such as: "On Financial Services and State Regulation of Financial Services
Markets", "On Financial and Credit Mechanisms and Property Management in Housing
and Real Estate", "On Financial Leasing", “On State Aid to Business Entities”, etc.!;

3) Chapters 71-74 of the Civil Code of Ukraine cover banking operations.

s 2 "Insurance" duplicates the provisions of Chapter 67 of the Civil Code of Ukraine
and the provisions of special laws ("On Insurance"”, "On Compulsory Insurance of Civil
Liability of Owners of Land Vehicles" ?). It is therefore doubtful whether Articles 352-355
of this paragraph should be retained.

s 3 «Mediation in Securities Transactions. Stock Exchange" covers the intermediary
relations in the stock market of Ukraine and directly the legal status of the stock exchange.
As for brokerage agreements, these relations are governed at the level of the general
provisions on representation by Chapter 17 of the Civil Code of Ukraine and the Law of
Ukraine "On Securities and Stock Market"?, which stipulates both the legal status of such
an intermediary and the stock exchange. Accordingly, the expediency of retaining this
paragraph is doubtful.

s 4 "Audit” is an attempt to regulate the audit activity and the legal status of its
entities. At the same time, these legal relations are governed both by the general provisions
on services (Chapter 63 of the Civil Code of Ukraine) and by the updated Law of Ukraine
“On Audit of Financial Reporting and Auditing™*. In this regard, the expediency of
retaining this paragraph is also doubtful.

Placing § 5 “Lottery activity” in the structure of the Commercial Code of Ukraine
raises serious questions, since Art. 365-1 has no regulatory effect, as it immediately refers

! Law of Ukraine “On Financial Services and State Regulation of Financial Services Markets”. (2011, July).
Retrieved from https://zakon.rada.gov.ua/laws/show/2664-14; Law of Ukraine “On Financial and Credit
Mechanisms and Property Management in Housing and Real Estate Transactions”. (2003, June). Retrieved
from https://zakon.rada.gov.ua/laws/show/978-15; Law of Ukraine “On State Aid to Business Entities”.
(2004, July ). Retrieved from https://zakon.rada.gov.ua/laws/show/1555-18

2 Law of Ukraine “On Insurance”. (1996, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/85/96-%D0%B2%D1%80; Law of Ukraine “On Compulsory
Insurance of Civil Liability of Owners of Land Vehicles”. (2004, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/1961-15.

3 Law of Ukraine “On Securities and Stock Market”. (2006, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/3480-15

4 Law of Ukraine “On Audit of Financial Reporting and Auditing”. (2019, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/2258-19
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to a special law in this area “On State Lotteries in Ukraine™!, which establishes the basic
principles of state regulation of lottery activity in Ukraine with the purpose of creating
favourable conditions for the development of the lottery market based on the principles of
state monopoly on the issue and holding of lotteries, meeting the needs of the state budget,
rights, and legal interests of citizens.

Chapter 36 "Use of the rights of other business entities in entrepreneurial activity
(Commercial Concession)" duplicates the provisions of Chapter 76 of the Civil Code of
Ukraine. Thus, the content of the provisions of the analysed chapter of the Commercial
Code of Ukraine superficially, and in certain aspects contrary to the provisions of the Civil
Code of Ukraine, regulates the contractual relations on the use of intellectual property
rights. Furthermore, chapter 76 “Commercial Concession” of the Civil Code of Ukraine is
placed after chapter 75 “Disposal of Intellectual Property Rights” of the Civil Code of
Ukraine, which altogether creates a common conceptual framework for regulating relations
of disposition of intellectual property rights.

Thus, the analysed content of Chapters IV-VI of the Commercial Code of Ukraine
suggests that there is no need to retain them, given the existence of such a wide array of
multi-level legislative acts, as well as the absence of any specific regulation of the above
relations that would not be covered by the Civil Code of Ukraine and special acts of
legislation.

Section VII “Foreign Economic Activity”, in particular Chapter 37 “General
Provisions”, and the provisions of Articles 377-389 duplicate the rules of other legislative
acts. Thus, provisions on the definition, entities, types, licensing and quotas, foreign
economic agreements, their state registration, customs regulation, principles of taxation in
the implementation of foreign economic activity, foreign currency accounts of entities,
foreign exchange earnings, obtaining loans by subjects in foreign financial institutions,
state protection of rights and legitimate interests duplicate the provisions of the Law of
Ukraine "On Foreign Economic Activity"?, the Civil Code of Ukraine (in terms of the
subject composition), the Customs Code of Ukraine, the Tax Code of Ukraine, including
the Law of Ukraine "On State Control of International Transfers of Military Goods and
Dual Use", Law of Ukraine "On State Defence Order'.

Thus, Articles 377-389 of Chapter 37 "General Provisions™ in Section VII "Foreign
Economic Activity" of the Commercial Code of Ukraine are subject to exclusion in the
absence of direct regulatory impact. The provisions of Chapter 38 "Foreign Investment"
(Articles 390-400) duplicate the provisions of the Law of Ukraine "On the Foreign
Investment Regimes" dated May 7, 1996. Thus, in particular, the first part of Art. 390 of
the Commercial Code of Ukraine duplicates the provisions of part 1 of Art. 1 of the Law
of Ukraine "On Foreign Investment Regimes"4. Art. 391 of the Commercial Code of

! Law of Ukraine “On State Lotteries in Ukraine”. (2019, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/5204-17

2 Law of Ukraine “On Foreign Economic Activity”. (1991, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/959-12

3 Customs Code of Ukraine. (2012, March). Retrieved from https://zakon.rada.gov.ua/laws/show/4495-17;
Law of Ukraine “On State Control over International Transfers of Military and Dual-Use Items”. (2003,
February). Retrieved from https://zakon.rada.gov.ua/laws/show/549-15

4 Law of Ukraine “On Foreign Investment Regime”. (1996, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/93/96-%D0%B2%D1%80
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Ukraine duplicates Art. 2 of the abovementioned law. Part 2 of Art. 391 of the Commercial
Code of Ukraine contains a reference to the law and also has no independent regulatory
effect. Art. 394 of the Commercial Code of Ukraine duplicates the provisions of Art. 7 of
the same Law. Thus, given that the Law of Ukraine “On Foreign Investment Regimes™!
regulates the types, forms of implementation, objects of foreign investment, prohibition
and restriction of any forms of foreign investment, determines the territories where the
activity of foreign investors and enterprises are restricted and prohibited, we shall conclude
that Articles 390-400 of Chapter 38 of the Commercial Code of Ukraine are subject to be
excluded as such that duplicate the provisions of the Law of Ukraine "On Foreign
Investment Regime". In Section VIII "Special Economic Modes", Chapter 39 "Special
(Free) Economic Zones" of the Commercial Code of Ukraine, namely provisions of
Avrticles 401-405 duplicate the content of the articles of the Law of Ukraine "On General
Principles of Establishment and Functioning of Special (Free) Economic Zones"?. In
particular, Art. 401 duplicates the provisions of parts 1-2 of Art. 1 of the specified Law,
Art. 402 duplicates the provisions of Art. 2 of the said Law, Art. 403 duplicates Art. 3 of
the Law, Art. 404 duplicates the provisions of Art. 13 of the same Law, and Art. 405
duplicates the provisions of Art. 4 of the same Law. Thus, given that the special regulatory
act regulates the special economic regimes in detail, in particular the special (free)
economic zones, Chapter 39 of the Commercial Code of Ukraine, namely Articles 401-
405 of the Commercial Code of Ukraine, should be excluded as they duplicate the
provisions of the articles of the Law of Ukraine "On General Principles of Creation and
Functioning of Special (Free) Economic Zones">.

Considering that the Law of Ukraine “On Concession’* was adopted on 03.10.2019,
which defines the legal, financial, and organizational foundations for the implementation
of concession projects to modernize the infrastructure and improve the quality of socially
significant services, Chapter 40 “Concession”, in particular, Art. 406 of the Commercial
Code of Ukraine should be excluded as a provision which duplicates the provisions of the
abovementioned law. Regarding Chapter 41 "Other Types of Special Regimes of Economic
Activity" (Articles 411-418 of the Commercial Code of Ukraine), we shall note that the
Law of Ukraine "On Exclusive (Marine) Economic Zone"® dated 23.05.1995 regulates the
legal regime of exclusive (maritime) economic zone Ukraine, subject to the relevant
provisions of the 1982 United Nations Convention on the Law of the Sea. Considering the
fact that this law was adopted in 1995, we shall state that at the time of adoption of the
Commercial Code of Ukraine in 2003, its provisions were already duplicating the
provisions of the Law of Ukraine "On Exclusive (Marine) Economic Zone". For example,
parts 1-2 of Art. 411 of the Commercial Code of Ukraine duplicate the provisions of part

! Law of Ukraine “On Foreign Investment Regime”. (1996, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/93/96-%D0%B2%D1%80

2 Law of Ukraine “On General Principles of Creation and Functioning of Special (Free) Economic Zones”.
(1992, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2673-12

% Ibidem, 1992.

4 Law of Ukraine “On Concession”. (2019, October). Retrieved from
https://zakon.rada.gov.ua/laws/show/155-20

5> Law of Ukraine “On Exclusive (Marine) Economic Zone”. (1995, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/162/95-%D0%B2%D1%80
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1-2 of Art. 2 of the Law of Ukraine "On Exclusive (Marine) Economic Zone"!. Part 3 of
Art. 411 of the Commercial Code of Ukraine duplicates Part 1 of Art. 9 of the same Law.
Part 4 duplicates Art. 10 of the above law. Part 5 contains a statutory reference to other
regulations and has no regulatory effect. Art. 412 of the Commercial Code of Ukraine
completely duplicates the provisions of Art. 18 of the Law of Ukraine "On State Border"?
dated 18.12.1991. Part 3 of this article duplicates Art. 19 of the Law of Ukraine "On State
Control"®. The provisions of Art. 413 of the Commercial Code of Ukraine contain
provisions referring to special legislation, in particular the Land Code of Ukraine* and the
Law of Ukraine "On the status and social protection of citizens affected by the Chornobyl
disaster™. The provisions of Art. 414 of the Commercial Code of Ukraine contain no
regulatory impact, since they refer to other regulations, namely the Law of Ukraine "On
the Armed Forces of Ukraine", the Law of Ukraine "On economic activity in the Armed
Forces of Ukraine", which are special acts and determine the conditions of economic
activities in the Armed Forces of Ukraine. Furthermore, Part 1 of Art. 414 of the
Commercial Code of Ukraine establishes a general rule that specifies the powers of the
Cabinet of Ministers of Ukraine, which are governed by the Law of Ukraine "On the
Cabinet of Ministers of Ukraine" and the Resolution of the Cabinet of Ministers of Ukraine
No. 950 "On Approval of the Regulation of the Cabinet of Ministers of Ukraine" dated
18.07.2007°.

Art. 415 of the Commercial Code of Ukraine has a blanket form under which the law
may specify the territory where, under certain conditions, a special regime of investment
activity can be introduced. The relevant procedure and conditions are regulated by the Law
of Ukraine "On General Principles of Creation and Functioning of Special (Free)
Economic Zones"’. Thus, there is no need for additional regulation of this issue, and
therefore Art. 415 should be excluded as such that does not contain an applicable law and
has no independent regulatory impact.

Art. 416 of the Commercial Code of Ukraine contains a referential provision and has
no regulatory effect, given that the procedure for conducting business activities in a state
of emergency, environmental emergency is established in Part 2 of Art. 64 of the
Constitution of Ukraine®. Parts 2 and 3 of this Art. contain a referential provision to special

! Law of Ukraine “On Exclusive (Marine) Economic Zone”. (1995, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/162/95-%D0%B2%D1%80

2 Law of Ukraine “On  State  Border”. (1991, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/1777-12

3 Law of Ukraine “On State Control”. (2017, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/2042-19

4 Land Code of Ukraine. (2001, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-14

5 Law of Ukraine “On the status and social protection of citizens affected by the Chornobyl disaster”. (1991,
February). Retrieved from https://zakon.rada.gov.ua/laws/show/796-12

6 Law of Ukraine “On the Armed Forces of Ukraine”. (1991, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1934-12; Law of Ukraine “On Economic Activity in the Armed Forces
of Ukraine”. (1999, September). Retrieved from https://zakon.rada.gov.ua/laws/show/1076-14

" Law of Ukraine “On General Principles of Creation and Functioning of Special (Free) Economic Zones”.
(1992, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2673-12

8 Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%B A/96-%D0%B2%D1%80
.
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legislation, in particular the Law of Ukraine "On the Legal Regime of State of Emergency"?
dated 25.04.2000 and the Law of Ukraine "On the Zone of Emergency Ecological
Situation™? dated 25.08.2000.

The provisions of Art. 417 of the Commercial Code of Ukraine also refer to special
legislation, namely the Law of Ukraine "On the Legal Status of Martial Law" dated
10.06.2015, which regulates relations in the event of declaration of martial law, including
the Law of Ukraine "On Defence of Ukraine" dated 25.12.1991. Art. 418 of the
Commercial Code of Ukraine contains a contradictory rule, since the special economic
regime is governed by a number of special laws, which are adopted upon the submission
of the Cabinet of Ministers of Ukraine in case of stabilization or acceleration of
development of certain sectors of the economy. Part 2 of this article has no regulatory
impact, because according to Art. 55 of the Constitution of Ukraine, everyone is guaranteed
the right to challenge the decisions, actions or inaction of state authorities, local self-
government bodies, officials and officers in court.

Thus, Chapter 41 "Other Types of Special Economic Activity Regimes™, in particular
Articles 411-418 of the Commercial Code of Ukraine contain blanket rules, which
duplicate the provisions of special legal acts, have no regulatory impact in their content,
and therefore should be excluded in full.

CONCLUSIONS

The analysis of the provisions of the Commercial Code of Ukraine, its comparison with
certain provisions of the Civil Code of Ukraine, individual laws and other regulations gives
grounds to conclude that most of the rules of the Commercial Code of Ukraine are
referential or blanket, and therefore have minimal regulatory impact and, as a rule,
duplicate the provisions enshrined in other regulations. In such circumstances, to simplify
the legal regulation of entrepreneurial activity, as well as in view of the obligations of our
country (in particular, to bring the Ukrainian legislation in conformity with the legislation
of the EU countries in legislation on the establishment and activity of companies, corporate
governance, protection of shareholders' rights, lenders and other stakeholders on the further
development of corporate governance policies in line with international standards, as well
as the progressive approximation with rules and recommendations of the EU in this area),
feasibility of the abolition of the Commercial Code of Ukraine raises no doubts.

Finally, it can be stated that the dispute of civilists with economic executives has
long been resolved in favour of freedom by life itself in the post-Soviet space and by the
experience of all countries with market economy. Therefore, any revival of economic
executives, wherever it takes place, should always be regarded as an attack on freedom.
The modern school of business law, with the help of the Commercial Code of Ukraine,
seeks to narrow the freedom, the field of private law... It must be clearly understood that
the concept of business law is a legal instrument of neo-totalitarianism.

! Law of Ukraine “On Legal Regime of Emergency”. (2012, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/1550-14
2 Law of Ukraine “On the zone of emergency environmental situation”. (2000, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/1908-14
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CeiTtaana CepriiBaa birukosa

Kagedpa yusirvrozo npasa i npovecy
Hayionarvna akademis 6HympiuHix cnpas
Kuis, Yxpaina

IIPABOBE PEI'Y IFOBAHHSI IIATPOHATY HAA AITBMU B
VKPAIHI: TIPOTAAVIHU TA KOAI3IT

AHoTtauis. /lumannsa namponamy Hao dimvmu yice HEOOHOPA3080 CMABANIU NPEOMEMOM
Haykosux po3eiook. Ilpome i 6 meopii, i Ha npaxmuyi 3aIUUUTOC OA2amo NPOOIEMHUX
acnekmis, wjo 8UNIUBAIOMb 13 GIAUMYSAHHS OImell Y CIM 10 NAMPOHAMHO20 UX08AMES
ma nompebyloms €6020 HA2ANLHO20 eupiuieHHsA. Tomy, ebauaemvcs, € HeOOXiOHUM
oocnioumu, yu npueeru 3MIHU Y Npaso8oMy pe2yli08aHHi GIOHOCUH I3 NAMPOHAM) 00
NOKpaweHHs y 3a6e3nedenti AKHAUKpawux inmepecie oimeu, ix ocobiugoeo 3axucmy i
HaodanHs oonomozu. Memoio yiei cmammi 6Y10 8UAGNEHHA NPO2ATUH | KONI3IU Y NPABOGOMY
pe2yno8anHi nampoHamy HA0 OUMuHow 6 YKpaiui, eusHauenwHs wiiaxie onmumizayii
HayioHAbHO20 3aKOHO0ABCEA Y BIONOBIOHOMY KOHMEKCMI. 3 ypaxy8aHHAM NOCMABIEHOI
Memu, Memooon02is 00CHIONCEHHs. OXONIIE 3A2AIbHOHAYKOGI ma cneyiaibHi mMemoou
NI3HAHHA NPABOSUX AGUW. V pe3yiomami npoeeoeno2o 00CIIONCEHHS APSYMEHMOBAHO, U0
cnio, ypaxogyiouu iHmepecu Oimel, fAKi (bambKu Yu 3AKOHHI NPeOCMASHUKU SKUX)
ONUHUNUCA 8 CKIAOHUX JHCUMMEBUX 0OCMAasuHax, nepeddauumu CnpoujeHuti 8apianm
MUMYACOB020 IX 81AWMYBAHHA Y CiM T He lule NampoOHAMHUX BUX08AMENI8, a U OIUZLKUX
0o Hux (ix cimeti) ocib. Kpim moeo, dopeuno me obmedcyeamu mepmin nepeOys8amms
OUMUHU 8 CIM T NAMpOHAMHO20 8UX08AMEN MPbOMA (8 OKpeMUX BUNAOKAX — wlicmbma)
micaysamu. Bin mae eusnauamucs op2anom oniku ma nikay8aHHs 3a1edHCHO 810 KOHKPEeMHUX
obcmaguH, WO  3YMOBUNU  HEOOXIOHicmb  NOOIOHO20 — GIAWMYBAHHA — OUMUHU.
Bcmanosniorouu  meoici nosnosadxxcenb  nampoHamHoz20 — euxosamens U000
npeocmasHuymea inmepecie OUMuUHaA, aKa Uomy nepedana Ha UX08AHHA, CIO 36axCamu
Ha me, WO BIONOBIOHA OIANLHICMb He € BUOOM 3AKOHHO20 NPedCMAGHUYMEd, d
30MUCHIOEMbCA 34 002080pOM. [[1151 3a0e3neyeHHss 00HO3HAYHO20 MAYMAYEHHs NOJI0OMHCEHD
IHcmumymy nampouamy ma ix npaso3acmocy8aHHs HA NPAKMuUYyi OOYLTbHO YCYHYMU
CYnepeuHoCmi Midc OKpeMUMU HOPMAMU Npasd, 3ano8HUMU NPO2AIUHU Y 3AKOHOOABUOMY
pe2yno8anti nNampoHamHUX NPaeo8iOHOCUH.

KurouoBi cJjioBa: coriaapHANA 3aXUCT JITE€H, JOMAITHE HACHJIBCTBO, OpraH OIIIKH,
MpUIOMHI OaThKH, MaTPOHATHUI BUXOBATEb.
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LEGAL REGULATION OF FOSTER CARE OF CHILDREN IN
UKRAINE: GAPS AND CONFLICTS

Abstract. Issues of foster care over children have repeatedly been the subject of scientific
research. However, both in theory and in practice, there are still many urgent issues that
arise from the placement of children in the family of a foster parent. Therefore, it seems
necessary to investigate whether changes in the legal regulation of foster care relations
have led to improvements in the best interests of children, their special protection and aid.
The purpose of this paper was to identify gaps and conflicts in the legal regulation of foster
care over children in Ukraine, to identify ways to optimize national legislation in the
respective context. Considering the purpose, the research methodology involves general
scientific and special methods of cognition of legal phenomena. As a result of the study, it
was argued that the legislation, It should, considering the interests of children (parents or
their legal representatives) who found themselves in difficult life circumstances, provide
for a simplified version of their temporary placement in families not only of foster carers,
but also of persons close to them (their families). Furthermore, it is appropriate not to
limit the period of stay of the child in the family of a foster parent to three (in some cases
— six) months. It should be determined by the guardianship authority depending on the
specific circumstances that necessitated such placement of the child. When setting the
limits of the foster parent's authority to represent the interests of the child transferred to
them, it should be borne in mind that the relevant activity is not a type of legal
representation, but is carried out under an agreement. To ensure a unambiguous
interpretation of the provisions of the institution of foster care and their application in
practice, it is advisable to eliminate contradictions between individual rules of law, to fill
gaps in the legislative regulation of foster care relations.

Keywords: social protection of children, domestic violence, guardianship authority, foster
parents, foster carer.

INTRODUCTION

At the level of the Universal Declaration of Human Rights® (Part 2 of Article 25), it is
proclaimed that childhood, along with motherhood, gives the right to special care and
assistance. With that, all children should enjoy the same social protection. If a child is
temporarily or permanently deprived of a family environment or is unable to remain in
such an environment in his or her best interests, he or she shall be entitled to special
protection and aid provided by the state. In this regard, states, in accordance with their

! Universal Declaration of Human Rights. (1948). Retrieved from
https://zakon.rada.gov.ua/laws/show/995_015.
.
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national laws, envisage a change in childcare, which may include, inter alia, foster care
(Article 20 of the Convention on the Rights of the Child?). Incidentally, in addressing the
protection of the rights and interests of children and parents, the European Court of Human
Rights notes that there must be a fair balance between the interests of the child and the
interests of parents and, in maintaining such balance, particular attention must be paid to
the most important interests of the child, which by their nature and importance must prevail
over the interests of parents (paragraph 54 of the Decision of the European Court of Human
Rights in the case “Hunt v. Ukraine” of 7 December 20062). To ensure the rights, freedoms,
and interests of these children, Section 1V of the Family Code of Ukraine? stipulates forms
and rules of placement of orphans and children deprived of parental care, to which the
legislator included: adoption, guardianship and custody of children, foster care over
children, foster family, family-type orphanage.

Without dwelling on the question of whether this list can be considered exhaustive
and such that covers all forms of fostering of the relevant category of children, we support
the idea that "legislation on protection of the rights and interests of the child continues to
evolve, adapting to social realities” [1]. The institution of foster care over children was not
left out of the optimization process: after the Law of Ukraine “On Amendments to Certain
Legislative Acts of Ukraine on Strengthening Social Protection of Children and Supporting
Families with Children™ came into force in 2016, the legislative approach to regulating
such legal relations in our country was transformed in its entirety. With that, the Decree of
the President of Ukraine No. 5/2018 dated January 12, 2018° proclaimed the creation of
foster families in accordance with the real needs for the temporary care, upbringing and
rehabilitation of children who, due to difficult life circumstances, are temporarily unable
to live with their parents or other legal representatives to be one of the top-priority
measures to protect the rights of orphans, children deprived of parental care and persons
from among them.

At the same time, the Cabinet of Ministers of Ukraine is tasked to develop and
approve within six months an action plan to create a developed system of family forms of
raising orphans, children deprived of parental care, dissemination of foster care and
mentoring, and regional and Kyiv city state administrations were tasked, with the
participation of local self-government authorities according to the competence, to provide
funding for training, retraining, including foster carers (subclause 3 of clause 1, paragraph
r of subclause 1 of clause 2 of the Decree of the President of Ukraine No. 721/2019 "On
some issues of ensuring the rights and legitimate interests of orphans, children deprived of

! Convention on the Rights of the Child. (1989). Retrieved from
https://zakon.rada.gov.ua/laws/show/995_021.

2 Decision of the European Court of Human Rights in the case “Hunt v. Ukraine” (Application No. 31111/04).
(2006, December). Retrieved from
https://court.gov.ua/userfiles/file/court_gov_ua_sud5010/Konvenciya_z_prav/st_8/Hant.pdf.

3 Family Code of Ukraine. (2002). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14.

4 Law of Ukraine No. 936-VIII “On Amendments to Some Legislative Acts of Ukraine on Strengthening
Social Protection of Children and Supporting Families with Children”. (2016, January). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/T160936.html.

5 Presidential Decree No. 5/2018 “On Priority Measures to Protect the Rights of Orphans, Children Deprived
of Parental Care and Their People”. (2018, January). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/U005_18.html.
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parental care, development and support of family forms of child upbringing” dated
September 30, 2019). Issues of foster care over children have repeatedly been the subject
of scientific research. Thus, scientists studied the reasons for the emergence of foster care,
their subject matter, the tasks of foster care [2], compared it with other statutory forms of
fostering orphans and children deprived of parental care [3], determined the specific
features of foster care [4; 5], the subject and conditions of the agreement on foster care,
the grounds for its termination and cancellation [3; 6; 7] etc. However, both in theory and
in practice, there are still many urgent issues arising from fostering children in the family
of a foster parent. Therefore, it seems necessary to investigate whether changes in the legal
regulation of foster care relations have led to improvements in the best interests of children,
their special protection and assistance. Moreover, many aspects of foster care currently
remain unresolved.

In view of the above, the purpose of writing this article is to identify gaps and
conflicts in the legal regulation of child custody in Ukraine, to identify ways to optimize
national legislation in the respective context.

1. MATERIALS AND METHODS

Considering the purpose, the research methodology involved general scientific and special
methods of cognition of legal phenomena. The basis of our study includes the following
methods:

1. Comparative law method. This method is the main method in the system of
methodology of comparative law research and acts as a set of methods and techniques of
identification of origin, development, functioning of different legal systems based on a
comparative study of general and specific patterns. This method is described by
comparison of single-order legal concepts, phenomena, processes and determination of
similarities and differences between them. This method was useful in the analysis of
scientific views and experience of foreign countries within the specified problematics.

2. Formal-dogmatic method. Formal-dogmatic approach is used in jurisprudence
upon the study of statutory legal material. This method lies in determination of the content
and significance of the rule of law, based on its own content. It is formal-dogmatic because
it aims to reveal the dogma of law. This method allows to define legal concepts, identify
their features, classify, interpret the content of legal requirements, etc. Its specific feature
is a distraction from the essential aspects of law. The task, which is set, lies in clarification
and explanation of the current legislation, in its systematic presentation and interpretation
for the purposes of law-making and law enforcement practice. The formal-dogmatic
method facilitated the interpretation of legal categories, such as "foster care over a child",
“difficult life circumstances”, “foster carer”, etc.

3. Avristotelian method. The application of this method contributes to the reliability
of gathering, generalization, and evaluation of information that forms the system of
knowledge, as a result of studying the subject of comparative law. In this method, attention
is paid to legal language, which reflects the legal style inherent in various legal systems.

! Presidential Decree No. 721/2019 “On Certain Issues of Ensuring the Rights and Legal Interests of Orphans,
Children Deprived of Parental Care, Development and Support of Family Forms of Parenting”. (2019,
September). Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/U721_19.html.
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The application of the Aristotelian method is important, and in the classification of legal
systems, it brings to the system of criteria that allow to objectively classify them. This
method also plays a significant role in studying the structure of law and legal sources
within different legal systems. In our study, the Aristotelian method is taken as a basis for
argumentation and justification of scientific conclusions and proposals.

2. RESULTS AND DISCUSSION

In the national family legislation, foster care as a form of upbringing orphans and children
deprived of parental care was regulated in 2002 by the adoption of the Family Code of
Ukraine!. However, the specified institution has already been known in our country before.
Although the opinions of scientists, who conducted special studies on the time of its
occurrence, differ [5; 8; 9]. But we will not delve into the historical digression given the
purpose of this study. As already mentioned, since 2016, a completely new view on foster
care has been declared: firstly, previously a foster child or a child deprived of parental care
was placed in the family of a foster parent, now — any child (parents or their legal
representatives) who is in difficult life circumstances; secondly, according to the previous
wording, the child was transferred for fostering until adulthood, after the amendment — for
the period of overcoming difficult life circumstances by the child, its parents, or other legal
representatives, but not more than three months (in some cases the term may be extended
to six months). This approach is in line with the purpose of the respective institution in the
legislation of European countries: those children are assigned to be fostered who need
temporary fostering in the family that would replace their own, or those who require special
conditions of aid and support in the family [10].

However, the introduced changes caused a few problems in the interpretation of
regulations and their enforcement. Thus, first of all, it is now illogical to place Chapter 20
"Foster care over children™ in Chapter IV of the Family Code of Ukraine, which covers
fostering of orphans and children deprived of parental care. According to Part 1 of Art. 252
of the Family Code of Ukraine?, foster care of a child is a temporary care, upbringing and
rehabilitation of a child in the family of a foster parent for the period of overcoming
difficult life circumstances by the child, its parents, or other legal representatives. Based
on the above legal definition, children who are not orphans and who are not deprived of
parental care can also be assigned to a family of a foster parent.

This conclusion is confirmed by the content of the definitions "orphan' and "children
deprived of parental care” (they are regulated in Article 1 of the Law of Ukraine "On
ensuring legal conditions of social protection of orphans and children deprived of parental
care™®), their comparison with the purpose of foster care and statutory definitions of
difficult life circumstances (these will be discussed below). Art. 1 of the mentioned Law
also lists the forms of assignment of orphans and children deprived of parental care, which
do not include foster care for children.

! Family Code of Ukraine. (2002). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14.

2 lbidem, 2002.

3 Law of Ukraine No. 2342-1V “On Ensuring the Organizational and Legal Conditions of Social Protection
of Orphans and Children Deprived of Parental Care”. (2005, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/2342-15.
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Family forms of upbringing and foster care are also distinguished in the Law of
Ukraine "On Childhood Protection"? (Part 5 of Article 5), decrees of the President of
Ukraine No. 5/2018 "On priority measures to protect the rights of orphans, children
deprived of parental care, and persons from among them" dated January 12, 2018
(paragraph a, 6 of subclause 1 of clause 2)? and No. 721/2019 "On some issues of ensuring
the rights and legitimate interests of orphans, children deprived of parental care,
development and support for family forms of child upbringing” dated September 30, 2019
(subclause 3 of clause 1)3.

It follows from the above that there is a contradiction between the content of ch. 20
and the intended purpose of Section IV of the Family Code of Ukraine. The provisions of
regulations, wherein foster care is not mentioned among the forms of assignment of
orphans and children deprived of parental care, are also inconsistent with the requirements
of Section IV of the Family Code of Ukraine*, which, among the rules on such forms of
assignment, does contain the rules governing foster care.

Some researchers rightfully argue that foster care is not a form of assignment of
orphans and children deprived of parental care, but a social service [11], a form of
education or a contractual form of care [12]. In our opinion, foster care is both an
assignment of children, because they are, albeit temporarily, assigned to a family, and a
social service provided by foster carers, who, according to a foster care agreement, take
care of the child, including their upbringing, and therefore it cannot be denied that foster
care is also a form of upbringing and care.

In view of the above, in particular, the fact that any child (whose parents or other
legal representatives are) in difficult life circumstances can be assigned to foster care, it is
necessary to introduce changes to the Family Code of Ukraine, providing it with the new
wording of the title of Section IV: "Fostering orphans, children deprived of parental care,
and other children in difficult life circumstances®.

Next, it is not entirely clear who would be the initiator of identifying the child in
need, because it, its parents or other legal representatives found themselves in difficult life
circumstances. After all, it is easier to find a child who has been left without parental care
than (without, for example, teachers, neighbours, relevant services and authorities) a
family that is in difficult life circumstances. The answer to this question is specified neither
in the Family Code of Ukraine nor in other regulations.

Thus, the Law of Ukraine "On Prevention and Counteraction to Domestic Violence"®
vests guardianship and custody bodies, services for children in matters of prevention and

! Law of Ukraine No. 2402-1I1 “On Childhood Protection”. (2001, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2402-14.

2 Presidential Decree No. 5/2018 “On Priority Measures to Protect the Rights of Orphans, Children Deprived
of Parental Care and Their People”. (2018, January). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/U005_18.html.

3 Presidential Decree No. 721/2019 “On Certain Issues of Ensuring the Rights and Legal Interests of Orphans,
Children Deprived of Parental Care, Development and Support of Family Forms of Parenting”. (2019,
September). Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/U721_19.html.

4 Family Code of Ukraine. (2002). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14.

® lhidem, 2002.

& Law of Ukraine No. 2229-VIII “On Prevention and Countering Domestic Violence”. (2017, December).
Retrieved from https://zakon.rada.gov.ua/laws/show/2229-19.
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counteraction to domestic violence with powers of assigning a child to the family of a
foster parent in case of child's inability to live with its parents or other legal representatives
due to domestic violence against this child or with its participation, including the
termination of the foster care agreement on the same grounds (paragraphs 4, 7 of part 1 of
Article 9).

The responsibilities of the State Social Service of Ukraine include ensuring control
over the protection of the rights of children in difficult life circumstances, orphans and
children deprived of parental care, assigned to foster care families, and monitoring, within
the competence, the exercise of control over the activities of the families of foster carers
(paragraph 4 of the Regulation on the State Social Service of Ukraine, approved by the
Resolution of the Cabinet of Ministers of Ukraine No. 1053 dated December 18, 2019%).

The state promotes labour collectives, public and charitable organizations, other
associations of citizens and individuals in their activities aimed, inter alia, at ensuring the
implementation of measures to create a developed system of care for children in difficult
life circumstances, encourages the development of child care by providing tax, investment,
customs, credit and tariff benefits in accordance with the procedure established by the laws
of Ukraine (parts 5, 6 of the Law of Ukraine "On Childhood Protection™?). The Centre for
Social Services for Families, Children and Youth (paragraphs 7, 8 of the General
Regulations on the Centre for Social Services for Families, Children and Youth, approved
by the Resolution of the Cabinet of Ministers of Ukraine No. 573%) dated August 1, 2013)
is responsible for the training of candidates for foster carers, their development of
competence, as well as the introduction of the latest social technologies aimed at
preventing, minimizing, or overcoming difficult life circumstances (including foster care
over a child).

The Resolution of the Cabinet of Ministers of Ukraine No. 148 "Some issues of child
custody" dated March 16, 20174 approved the Procedure for creation and activities of the
foster carer family, assignment, and stay of the child in the foster carer family, the Model
Agreement on foster care of a child and the Procedure payment for the foster carer services
and payment of social aid for child support in the foster carer family. Thus, without
diminishing the role and importance of the adoption of these acts and the activities of these
bodies, we can see that most of these provisions, unfortunately, will remain unfulfilled in
practice without providing real state support to various social services, NGOs, associations
of citizens, separate individuals, etc., proper promotion of aiding children (their parents or
other legal representatives) in difficult life circumstances, and creation of state and non-
state institutions that would handle the identification of relevant children. As rightfully
noted in the legal literature, the further development of foster care depends to some extent

! Cabinet of Ministers of Ukraine Resolution No. 1053 “Some Issues of the State Social Service of Ukraine”.
(2019, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1053-2019-1.

2 Law of Ukraine No. 2402-II1 “On Childhood Protection”. (2001, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2402-14.

3 Cabinet of Ministers of Ukraine Resolution No. 573 “On Approval of the General Regulation on the Center
of Social Services for Family, Children and Youth”. (2013, August). Retrieved from
https://zakon.rada.gov.ua/laws/show/573-2013-m.

4 Cabinet of Ministers of Ukraine Resolution No. 148 “Some Issues of Patronage of a Child”. (2017, March).
Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/KP170148.html.
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"on economic factors, in particular, on how the state and society can mitigate the impact
of instability and economic crisis on foster families, help them perform educational
functions™; and “effective operation of state bodies"”, which should “consistently monitor
the implementation of innovative forms of child care”, refine procedures and rules "to fully
protect the rights of children, strengthen the control functions of the Children's
Services" [13]. In other countries, various non-profit organizations contribute to the
implementation of similar regulations. For example, in France, the Retis association helps
oversee the families, which can be attributed to risk groups. It provides aids families,
monitors the development and upbringing of the child and, in crisis situations, organizes
its temporary assignment either to relatives or to specialized organizations or professional
educators — foster carers [10].

It appears that the family legislation of Ukraine would benefit from the introduction
of such a positive experience, in particular, concerning the possibility of assigning the
children in need, not only to the family of foster parents, but also to relatives close to the
family (for example, friends of parents, neighbours, so-called "godparents™) [14].
Currently, only a child left without parental care, including a child separated from the
family, can be assigned to the family of relatives, neighbours, acquaintances, and only
temporarily until a decision is made on its further assignment (paragraph 31 of the
Procedure for the implementation of guardianship and custody activities related to the
protection of the rights of the child, approved by the Resolution of the Cabinet of Ministers
of Ukraine No. 866 dated September 24, 2008%).

Although, it should be noted that in Part 3 of Art. 231 of the Law of Ukraine "On
Childhood Protection"? the relevant provision is partially formally established: if due to
difficult life circumstances the child temporarily does not reside or cannot reside with its
parents or other legal representatives, its support and upbringing can also be performed by
relatives. However, the procedure for assigning a child to them outside the application of
the forms of assignment stipulated in Section IV of the Family Code of Ukraine® has not
been established. We believe that a simplified procedure for assigning children in difficult
life circumstances to relatives and other close people should be enshrined at the legislative
level. Apart from the definition of "foster care over a child" (Part 1 of Article 252 of the
Family Code of Ukraine), the legislation also defines the respective agreement: the
guardianship and custody authority assigns a child in difficult life circumstances to the
family of a foster parent (Part 2 of Article 253 of the Family Code of Ukraine?). When
interpreting these provisions, their inconsistency immediately transpires, as the concept of
"foster care over the child" is revealed through the wording "difficult life circumstances of
the child, its parents or other legal representatives”. In the definition of the respective
agreement, the legislator indicates the difficult life circumstances of only the child. There
is no doubt that the analysed provisions must be harmonised. But to determine in which

! Decree of the Cabinet of Ministers of Ukraine No. 866 “Issues of the activity of guardianship and custody
bodies related to the protection of the rights of the child”. (2008, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/866-2008-11.

2 Law of Ukraine No. 2402-I1 “On Childhood Protection”. (2001, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2402-14.

3 Family Code of Ukraine. (2002). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14.

# Ibidem, 2002.
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direction to move when making changes to them, we must first understand what does the
concept of "difficult life circumstances” include.

According to Art. 1 of the Law of Ukraine "On Childhood Protection"* a child who
is in difficult life circumstances is a child who is in conditions that adversely affect its life,
health and development due to disability, serious illness, homelessness, conflict with the
law, involvement in the worst forms of child labour, addiction to psychotropic substances
and other addictions, ill-treatment, including domestic violence, evasion of parents or
guardians from their duties, natural disasters, man-made accidents, cataclysms, hostilities
or armed conflicts, etc., which were established after the evaluation of the child's needs.
Art. 1 of the Law of Ukraine "On Social Services"? defines difficult life circumstances
(regardless of the specific subject, including the child) as circumstances that adversely
affect the life, health and development of the person, the functioning of the family, which
the person/family cannot overcome on its own. With that, the factors that can cause
difficult life circumstances are: old age; partial or complete loss of motor activity, memory;
incurable diseases, diseases that require long-term treatment; mental and behavioural
disorders, including due to the use of psychoactive substances; invalidity; homelessness;
unemployment; poverty; behavioural disorders in children due to parental divorce; evasion
of parental responsibilities by parents or guardians; loss of social ties, including while in
prison; child abuse; gender-based violence; domestic violence; getting into a situation of
human trafficking; damage caused by fire, natural disaster, catastrophe, hostilities, terrorist
act, armed conflict, temporary occupation. Thus, upon determining the difficult life
circumstances in general, and not only those in which the child found itself, the legislator
provided that such circumstances have a negative impact not only on life, health and
development, but also on the functioning of the family. An additional qualifying feature of
these circumstances is also the fact that a person cannot overcome them on their own.

Having compared the factors enshrined in these regulations, which can form the basis
for a person to get into difficult life circumstances, we can conclude that their list differs
significantly. Indeed, some factors may not be related to the term "child" (e.g., old age,
unemployment). However, some of them are essentially identical, although differently
formulated in the cited legislative provisions: for example, "serious illness" and "military
action" stipulated in Art. 1 of the Law of Ukraine "On Childhood Protection™?, and
"incurable diseases, diseases that require long-term treatment” and "hostilities” —in Art. 1
of the Law of Ukraine "On Social Services". Without arguing on the need to use unified
legal terminology and the completeness of these lists, we shall note: even a superficial
analysis of both regulations shows that the child will also require additional protection and
support in difficult life circumstances of its parents or other legal representatives. In this
regard, changes should be introduced to the definition of the agreement on foster care over
a child, adding in Part 1 of Art. 253 of the Family Code of Ukraine * after the word "child"
the phrase "if it and (or) its parents or other legal representatives are in difficult life

! Law of Ukraine No. 2402-II1 “On Childhood Protection”. (2001, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2402-14.

2 Law of Ukraine No. 2671-VIII “On Social Services”. (2019, January). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/T192671.html.

3 Law of Ukraine No. 2402-II1 “On Childhood Protection”, 2001.

4 Family Code of Ukraine. (2002). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14.
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circumstances”. Furthermore, the new wording of ch. 20 of the Family Code of Ukraine
stipulates other periods of stay of a child in the family of a foster parent: currently the child
is fostered for the period of overcoming the difficult life circumstances by the child, its
parents or other legal representatives. The specific term for which a child is assigned to a
foster parent is set by the guardianship and custody authority, but it may not exceed three
months. However, in the presence of circumstances justifying the necessity and expediency
of the child's stay in the family of a foster parent beyond the specified period, the
guardianship and custody authority may extend it. In any case, the total period of stay of
the child in the family of a foster parent may not exceed six months (Part 6 of Article 252
of the Family Code of Ukraine?l).

Returning to the factors that cause difficult life circumstances, we can see that in
some cases, the relevant circumstances cannot be eliminated at all (e.g., old age, disability),
or overcoming some of them takes more than three to six months, for which the child is
assigned to the family of a foster parent. Therefore, a logical question arises: would not the
child suffer even greater harm, considering, ,above all, the psycho-emotional aspects, by
taking it away (even after a maximum period of six months) from the family of the foster
carer and assigning it to the next similar family or by applying other forms of assignment
to it, stipulated by Part 2 of Article 253 of the Family Code of Ukraine?? Of course, it is
difficult to disagree that all forms of assignment of orphans and children deprived of
parental care (and in our case — other children (their parents or other legal representatives)
can only mitigate the negative impact of the situation in which the child finds itself, and
not fully compensate for the absence of the family [15]. In this regard, if possible, such a
negative impact should not be exacerbated by the constant movement of the child from one
place of residence to another [14]. Proceeding from the foregoing, we believe it is
appropriate not to limit the period of stay of a child in the family of a foster parent to three
or six months. It should be determined by the guardianship and custody authority
depending on the specific circumstances that necessitated the respective assignment of the
child. But to implement this, one must first change the provisions set out in Part 6 of Art.
252 of the Family Code of Ukraine®.

Within the framework of this study, we consider it necessary to also address the issue
of representation of the child upon assigning it to foster care. Since we have repeatedly
emphasized that a child who is not an orphan and who is not deprived of parental care can
also be assigned to foster care, its parents (other legal representatives) are not deprived of
the relevant powers [16; 17]. This conclusion is confirmed by the provisions of Art. 255
of the Family Code of Ukraine, which set the duties of a foster parent (in particular, in
paragraphs 3, 5 of this article it is emphasized that parents and other persons specified by
the law are legal representatives). However, the powers of parents and other interested
parties regarding legal representation are limited: they cannot return a child without the
appropriate decision of the guardianship and custody authority, as follows from Part 2 of
Art. 253 of the Family Code of Ukraine*. And then — who are the foster carers: legal or
contractual representatives? It is especially important to get an answer to this question

! Family Code of Ukraine. (2002). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14.
2 lbidem, 2002.
3 Ibidem, 2002.
# Ibidem, 2002.
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when it is impossible to determine the whereabouts of the parents (other legal
representatives) of the child or when the child is assigned to the family of a foster parent
against their will [18]. Of interest in this aspect is the provision enshrined in paragraph 12
of the Procedure for interaction of state bodies and local governments in identifying
separated children who are not citizens of Ukraine, approved by the Resolution of the
Cabinet of Ministers of Ukraine No. 832 dated November 16, 20162, according to which
the foster parent is recognized as the legal representative of the child separated from the
family. Some researchers, without arguing their position, claim that foster parent is a
procedural representative [7].

As for the procedural representation of the interests of the child by the foster parent,
it, indeed, can represent the interests of the child in court based on the concluded foster
care agreement: according to subclause 3 of clause 2 of the Model Agreement on Foster
Care over a Child, approved by the Resolution of the Cabinet of Ministers of Ukraine No.
dated March 16, 20172, the guardian undertakes to represent the interests of the child in
the relevant institutions and organizations. However, we cannot agree that the foster carer
is the legal representative, given the following considerations:

1) according to Art. 242 of the Civil Code of Ukraine® the legal representatives are
parents, adoptive parents, and guardians. Other persons may be legal representatives only
in cases established by law. Special provisions enshrine the status of legal representatives,
in particular, of foster parents (Part 4 of Article 256-1 of the Family Code of Ukraine) and
foster parents (Part 4 of Article 256-6 of the Family Code of Ukraine*). The law does not
provide for such a status for foster carers;

2) the assignment of a child to foster care is performed based on the corresponding
agreement, the conclusion of the agreement, except cases expressly stipulated in the
regulations, according to the generally accepted definition of legal representation, does not
belong to its features;

3) assignment of a child to the family of a foster parent, as a general rule, is
performed upon the written consent of the child's parents or other legal representatives
(parts 2, 3 of Article 254 of the Family Code of Ukraine®). In this case, they even assume
certain obligations and are granted additional rights under the agreement on foster care of
a child (paragraphs 6, 7 of the Model Agreement on Foster Care over a Child, approved by
the Resolution of Cabinet of Ministers of Ukraine No. 148 dated March 16, 2017°);

4) in any case, the party to the agreement on the custody of the child is the body of
guardianship and custody, which, in fact, transfers the scope of powers determined by the
legislator to the foster parent.

Therefore, in view of the above, it can be concluded that the foster parent is the

! Decree of the Cabinet of Ministers of Ukraine No. 832 “On the features of social protection of divorced
children who are not citizens of Ukraine”. (2016, November). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/KP160832.html.

2 Cabinet of Ministers of Ukraine Resolution No. 148 “Some Issues of Patronage of a Child”. (2017, March).
Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/KP170148.html.

3 The Civil Code of Ukraine. (2003). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

4 Family Code of Ukraine. (2002). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14.

® lhidem, 2002.

6 Cabinet of Ministers of Ukraine Resolution No. 148 “Some Issues of Patronage of a Child”. (2017, March).
Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/KP170148.html.
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child's representative under the agreement. We shall once again emphasize that a
unambiguous solution to this issue is of great practical importance in the representation of
the interests of the child assigned to the family of a foster parent, determining the limits of
the right to take appropriate action by a foster parent in legal relations concerning this
child [19-21]. Although the problems of implementing the analysed legislative provisions
are not limited to the above. One can also pay attention to the rule on the need to obtain
the consent of the child to assign it to the family of a foster parent, if it has reached such
an age and level of development that can express it [22]. After all, the legislator does not
determine the form for obtaining (the written consent of the child is mentioned only in the
sub-legislative act — paragraph 14 of the Procedure for creation and activities of the foster
carer family, assignment, and stay of the child in the foster carer family, approved by the
Resolution of the Cabinet of Ministers No. 148 dated March 16 2017 1) and fixing such
consent, does not envisage the consequences of the child’s unwillingness to live in the
family of the foster carer.

Furthermore, it is illogical to establish a rule in paragraph 9 of the specified
Procedure concerning the mandatory training of an adult family member who will take part
in the provision of child care, a candidate for foster carer according to the program
approved by the Ministry of Social Policy, at the request of the social institution and with
the consent of this family member (emphasized by us. — S.B.). Firstly, "obligation" is
inconsistent with the terms "request” and "consent.” Secondly, when undergoing the same
training, for some reason, the candidate for foster carer may later become such, and a
member of its family retains its original status. And thirdly, it remains unclear whether it
is possible to conclude an agreement with a candidate for foster carer, if adult family
members are against taking part in the provision of foster care, or even not against it, but
refuse to undergo this training [23; 24]. The legal literature states that it is “appropriate to
extend the foster care agreement to both spouses if the foster carer is married, since truly
appropriate living conditions for the child should be created by all adult family members
who must undertake to contribute to the performance of the agreement” [2]. We fully agree
with the opinion that a foster parent who is married must obtain the consent of the other
spouse in order to enter into an agreement of foster care over the child [2]. However, in
our opinion, the consent should be obtained from other adult family members of the foster
parent, as the child will reside together with them.

Although it is fair to note that even the consent of family members of the foster parent
to foster a particular child does not in any way oblige them to comply with the terms of the
foster care agreement [11; 25]. However, upon writing this article we did not aim at in-
depth investigation of the outlined and other similar aspects, and therefore they can be a
promising direction in further research to optimize the institution of child care in our
country and develop conceptual foundations for its application in practice.

CONCLUSIONS

In consideration of the foregoing, it can be stated that the legal regulation of the institution
of foster care over children requires further improvement. In particular, we believe that,

! Cabinet of Ministers of Ukraine Resolution No. 148 “Some Issues of Patronage of a Child”. (2017, March).
Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/KP170148.html.
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considering the interests of children (their parents or other legal representatives) in difficult
life circumstances, a simplified version of their temporary assignment to the family should
be provided not only for foster parents but also for their relatives. Furthermore, it is prudent
not to limit the period of stay of the child in the family of a foster parent. Such period
should be determined by the guardianship and custody authority depending on the specific
circumstances that necessitated such assignment of the child.

Upon setting the limits of the foster parent's powers to represent the interests of the
child assigned to him/her, it should be borne in mind that the respective activity is not a
type of legal representation, but is carried out under according to an agreement. And, of
course, the state must not only formally declare the support of foster care for children at
legislative level, but also provide real guarantee and support measures for the interests of
children in need of foster care and persons and organizations that provide assistance in
implementing and development of foster care in Ukraine. The study will be useful in the
interpretation and application of family legislation of Ukraine, which are part of the
institution of foster care; upon mastering the subject of assignment of orphans and children
deprived of parental care by applicants for higher education; as well as upon further
research and development of the issues concerning foster care.
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Oapbra Iropisaa Tumenko

Kagedpa kpumirarvrozo npovecy
Hayionarvrui topuduuruil yrnisepcumem imeti fpocaasa Mydpozo
Xapxis, Ykpaina

Isar Anapinosmya TiTko

Kagedpa kpuminarvrozo npasa ma KpumMinarbHO-npasosux OUCUUNAIH
Iloamascokuti 10pududHULE iHCHUMym

Hauionaavrozo topuduurozo yrisepcumemy imeni Spocaasa Mydpozo
[loamasa, Yxpaina

OCOBJINBOCTI 3ACTOCYBAHHA 3AITIOBI’KHUX 3AXO/1IB
040 OCIB, SAKI CTPAXKIAIOTH HA IICUXIYHI PO3JIAIM:
HAIIOHAJIbHU BUMIP

Anomauin. Cmamms npucesdena OO0CHIONCEHHIO AKMYAIbHUX NUMAHbL 3ACMOCYB8AHHS
3an00ICHUX  3AX00I8 CMOCOBHO 0CiO, W00 SAKUX 30IUCHIOEMbCSA KPUMIHATbHE
NPOBAOIICEHHS NO 3ACMOCYBAHHIO NPUMYCOBUX 3AX00i8 MeOUuHo20 Xxapakmepy (Oani —
COMPULSORY PSYCHIATRIC CARE) y xoumexcmi MIdDCHAPOOHUX CMAHOApmie ma
inmepnpemayitinoi npakmuxu €eponeticbko2o cyoy 3 npas aoounu (0ani — €CIIJI).
Memoro oanoi pobomu € 8UOKpeMAeHH MA AHAi3 0cOOaUBOCHEl 0OPAHHS 00 0CO0U, KA
cmpaxcoae Ha NCUXiyHUU po3naod, 3anobidcHux 3axodie Ha niocmaegi mamepianie
V3a2a1bHeHHs BIMYUZHAHOIL NPABO3ACMOCOBHOT NPAKMUKU Y KPUMIHAIbHUX NPOBAONCEHHSX
wooo sacmocysanus COMPULSORY PSYCHIATRIC CARE. Memoou oocniodxcenns
00pami 3 ypaxysamHsaM Memu, 3a60aHb ma npeomema 00cCnioxdcenHs. Y pobomi Oynu
BUKOPUCMAHI 3A2AIbHOHAYKOSI | CheyiaibHi Memoou HayKo8020 Ni3HAHHSA (Oia1eKMU4HUL,
cmamucmuyHull, NOPIBHANIbLHO-NPABOBULL, AHANI3Y, CUHmMesy, y3azanvHenns). Komniexkche
BUKOPUCMAHHS 3A3HAYEHUX MemOo0die CRpUsIO NPOBeOeHHI0 00 €EKMUBHO20 i 8CeOiuH020
HAyK06020 0ocnioxcenHs. Ha niocmasi ananizy yuHHo20 3AKOHO0ABCMBA MA CY0080i
NPAKMUKYU BUOKPEMIEHI 0COOIUBOCMI 0OPAHHS 3aNO00INCHUX 3AX00i8 Y KPUMIHATbHUX
nposaddicennax wooo COMPULSORY PSYCHIATRIC CARE, a came: a)
3ACMOCOBYIOMbCSL  CMOCOBHO 0COOU, SKA CMPANCOae Ha NCUXivnuil posnad; 0)
oouparomuvcs auule 8 KPUMIHATLHUX NPo8aodtcenHsx wooo zacmocysanus COMPULSORY
PSYCHIATRIC CARE; 8) matomw cneyughiuny memy, 00yMOBIEHY HAABHICIIO NCUXTYHO20
PpOo31ady, Ha KUl cmpaxcoae ocooa. Brxazana cneyughixa oopanus nepeddbauenux cm. 508
Kpuminanvrnoco npoyecyanvroeo kooekcy Yrpainu (0ani — THE CPC) 3ax00is 0o36oauna
nocmasumu ni0 CyMHI8 NPABOMIPHICMb 3AKOHOOABY020 Ni0X00Y W000 8IOHECEHHs iX 00
IHcmumymy 3ano6idcHux 3axo0ie y KPUMIHATbHOMY NPOBAOJCeHHI. 30Kpema, 3p0OaeHO
BUCHOBOK, WO Ha 8iOmiHy 6i0 nepedbauenoi cm. 177 THE CPC 3acanvroi memu
3ACMOCY8aHHA  3aN00IICHUX — 3aX00i8  (Wo0O  NIO03PIOBAH020,  0OBUHYBAUEHOZO,
3acyddiceno2o), memoio oopanns nepedodauenux cm. 508 THE CPC 3anobisxcHux 3axo00is
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(wyooo ocobu, cmocosno saxkoi nepeobavaecmvcs 3acmocysannsi COMPULSORY
PSYCHIATRIC CARE) e: 1) 3anobicanns puszukam ii MOMCIUB0L HenpasomipHol
nogedinku, 2) HadauHs il Keanighixoearoi ncuxiampuunoi oonomoau,; 3) 3abe3neuents ii
be3nexu ma 6e3nexu iHwux ocio. Y yvbomy Kuoui ciio 3ayseadxcumu, wo 00TpYHMOBAHIl
Kpumuyi 100puouyHoi CniltbHOmMu nid0AEmMvbCsi NO3UYIs IMYUSHAHO20 3AKOHO0ABYS U000
MOACIUBOCIE 3ACMOCYBAHHS 3AN00INCHUX 3AX0018 00 0Ci0, KI CMpax)coaoms Ha NCUXTYHT
posznaou. OCHOBHUM ap2yMeHMOM Y YbOMY OUCKYCIUHOMY NUMAHHI € me, W0 8KA3aHi 0coou
He Modxcymb 6ymu cyb’ekmamu, 00 AKUX 3ACMOCO8YIOMbCA 3aN00INCHI 3aX00U, OCKITbKU
OCMAHHI 3a 3A2aNbHUMU NPABUIAMU MONXCYMb Oymu 00paHi 00 YimKO BU3HAYEHUX
€y0’€Kmi6 KpUMIHAILHO20 NPOYeCy — NIOO3PIOBAHUX, 0DBUHYBAUEHUX MA 3ACYOHCEHUX.

KurouoBi cioBa: 3anmoOixkHI 3aXx01u, KpUMiHaIbHE NpoBapkeHHA, npaktuka €CILL,
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FEATURES OF APPLICATION OF PRECAUTIONARY
MEASURES FOR PERSONS SUFFERING FROM MENTAL
DISORDERS: NATIONAL DIMENSION

Abstract. The paper investigates topical issues of application of precautionary measures
against persons subject to criminal proceedings for the application of compulsory
psychiatric care in the context of international standards and interpretative practice of the
European Court of Human Rights (ECHR). The purpose of this paper is to identify and
analyse the specific features of applying precautionary measures to a person suffering
from a mental disorder based on the materials of generalization of domestic law
enforcement practice in criminal proceedings regarding the application of compulsory
psychiatric care. Research methods are selected with consideration of the purpose,
objectives, and subject of research. General scientific and special methods of scientific
cognition (dialectical, statistical, comparative law, analysis, synthesis, generalization)
were used in the work. The integrated use of these methods has contributed to an objective
and comprehensive scientific study. Based on the analysis of the current legislation and
judicial practice, the specific features of application of preventive measures in criminal
proceedings regarding compulsory psychiatric care are singled out, namely: a) they are
applied to a person suffering from a mental disorder; b) are selected only in criminal
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proceedings concerning the application of compulsory psychiatric care; ¢) have a specific
purpose conditioned by the presence of a mental disorder from which the person suffers.
The specifics of the applying the measures envisaged by Art. 508 of the Criminal Procedure
Code of Ukraine (hereinafter referred to as the CPC) allowed to question the legitimacy
of the legislative approach as to their allocation to the institution of precautionary
measures in criminal proceedings. In particular, it was concluded that in contrast to the
general purpose of application of precautionary measures stipulated by Art. 177 of the
CPC (concerning the suspect, the accused, the condemned), for the purpose of applying
precautionary measures envisaged by Art. 508 of the CPC (concerning a person in respect
of whom the application of compulsory psychiatric care is stipulated) are: 1) prevention
of risks of their possible illegal behaviour; 2) provision of qualified psychiatric care to
them; 3) ensuring the person's safety and the safety of others. In this regard, it should be
noted that the position of the domestic legislator on the possibility of applying
precautionary measures to persons suffering from mental disorders is subject to
reasonable criticism of the legal community. The main argument in this debatable issue is
that these persons cannot be subjects to which precautionary measures are applied, as the
latter, according to the general rules, can be applied to clearly defined subjects of criminal
proceedings — suspects, accused, and convicts.

Keywords: precautionary measures, criminal proceedings, ECHR practice, compulsory
psychiatric care.

INTRODUCTION

The issue of deteriorating mental health of the population is currently relevant to many
countries around the world. Official statistics show that as of January 1, 2017, in Ukraine
1,673,328 of its inhabitants were registered in connection with mental and behavioural
disorders, of which 694,928 — due to disorders related to alcohol and drug use (or 3,9% of
the population). In 2016, 182,415 patients were hospitalized in psychiatric care facilities
with an average of 53.4 days in hospital®. Paul Hunt, the UN special rapporteur on the right
to the highest attainable standard of physical and mental health, described individuals
suffering from mental breakdown as “one of the marginal and most vulnerable groups in
the world” [1]. However, a person's mental illness not only affects the adequacy of their
own behaviour — it can manifest itself on a greater scale. In particular, these are socially
dangerous acts committed by persons suffering from mental disorders. In view of this, the
UN Declaration on the Rights of the Mentally Retarded of 20 December 19712 declared
that in the event of prosecution in connection with any act, a mentally retarded person shall
have the right to the due process of law, which takes full account of the degree of their
mental development. This requirement is reflected in domestic legislation in the fact that
in ch. 39 of Section VI of the CPC of Ukraine® criminal proceedings concerning the

! Decree of the Cabinet of Ministers of Ukraine No. 1018-p “On the approval of the concept for the
development of mental health in Ukraine for the period up to 2030”. (2017, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1018-2017-%D1%80.

2 Declaration of the Rights of the Mentally Retarded. (1971, December). Retrieved from
https://docs.dtkt.ua/ru/doc/995_119.

3 The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from:
https://zakon.rada.gov.ua/laws/show/4651-17.
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application of compulsory psychiatric care were defined as a special procedure of criminal
proceedings, i.e. as a special legal procedure to be applied to persons suffering from mental
disorders [2]. Its specificity is conditioned by the search for a reasonable balance between
the public interests of the state in the performance of criminal proceedings and the private
interests of a person suffering from a mental disorder and unable to bear responsibility for
committing a socially dangerous act on general grounds. The current model of legal
regulation of the status of such persons is based on international standards and interpretive
practice of the ECHR.

One of the most important sources of international law in this regard is the
Convention for the Protection of Human Rights and Fundamental Freedoms of 1950%, the
rules of which, combined with the legal positions of the ECHR, establish minimum
standards of protection of the rights and legitimate interests of persons suffering from
mental illness. Peculiarities of proceedings against persons suffering from mental disorders
are embodied at the level of international regulations, such as: United Nations General
Assembly Resolution No. 46/119 "Principles for the Protection of Persons with Mental
Iliness and the Improvement of Psychiatric Care" of 18 February 19922; Recommendation
of the Committee of Ministers to States Parties No. R (83) 2 on the legal protection of
persons suffering from mental disorders who are involuntarily detained as patients of 22
February 19833 Recommendation No. 1235 on psychiatry and human rights from
01.01.1994%, etc. However, despite the elevated level of legal protection of a person suffering
from a mental illness, their constitutional rights and freedoms may be restricted to address the
challenges of criminal proceedings. Thus, domestic criminal procedural legislation stipulates the
possibility of applying precautionary measures against a person in respect of whom compulsory
psychiatric care is envisaged or the issue of application of such measures was resolved (Article 508
of the CPCP®). The matter of their application to a person in respect of whom compulsory psychiatric
care is envisaged has not received widespread independent study in science. Factoring in that these
are specific precautionary measures for vulnerable people, the specifics of their application are a
priority. The purpose of this paper is to identify and analyse the features of applying precautionary
measures to a person suffering from a mental disorder based on the generalization of domestic law
enforcement practice in criminal proceedings concerning the use of compulsory psychiatric care.

1. MATERIALS AND METHODS

Writing of this paper involved: regulations of basic international standards in psychiatric
care; the legal position of the ECHR on the observance of the rights of persons suffering

! European Convention on Human Rights. (1950). Retrieved from
https://zakon.rada.gov.ua/laws/show/995_004.

2 United Nations General Assembly Resolution No. 46/119 “On Principles for the Protection of Persons with
Mental Illness and the Improvement of Psychiatric Care”. (1992, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/v002p710-16.

¥ Recommendation of the Committee of Ministers to States parties on the legal protection of persons suffering
from mental disorders who are involuntarily detained as patients. (1983). Retrieved from
https://zakon.rada.gov.ua/laws/show/994 074.

4 Recommendation No. 1235 “On psychiatry and human rights”. (1994, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/994_200.

SThe  Criminal Procedure  Code  of  Ukraine. (2012,  April). Retrieved  from:
https://zakon.rada.gov.ua/laws/show/4651-17.
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from mental disorders in the context of the requirements of Articles 5 and 6 of the
Convention!; criminal procedural legislation of foreign countries (Belarus, Kazakhstan,
Kyrgyzstan, Lithuania, Moldova, the Russian Federation, Estonia, Uzbekistan).

The theoretical basis of the paper includes scientific articles of domestic and foreign
lawyers in criminal law and procedure. The methodological basis of the study is the
dialectical method of scientific knowledge and special methods — comparative law,
analysis, synthesis, and generalization. The use of the dialectical method allowed to
investigate the specific features of the application of precautionary measures against
persons suffering from mental disorders, factoring in the integrity of the phenomenon and
the interconnectedness of its individual elements. Comparative law analysis of the criminal
procedural legislation of Ukraine and foreign countries allowed to state the terminological
discrepancy in determining the legal nature of coercive measures that can be applied to
persons suffering from mental disorders. The method of analysis allowed to study the
statutory content of criminal procedural laws of foreign states and, with consideration of
the specific features of the legal system of our state, provided an opportunity to formulate
proposals to improve the special procedure of criminal proceedings for compulsory
psychiatric care. The method of synthesis contributed to the systematic integration of the
identified features of the application of measures to persons suffering from mental
disorders under Art. 508 of the CPC?, which allowed to question the legitimacy of the
legislative approach to their attribution to the institution of precautionary measures in
criminal proceedings. Based on the analysis of judicial practice, the method of
generalization allowed to establish the specifics of the application of precautionary
measures against persons suffering from mental disorders and to formulate sound
conclusions aimed at improving the regulations of the studied issues.

These methods were used holistically to ensure the objectivity, comprehensiveness
of the study, and the reliability of its results.

2. RESULTS AND DISCUSSION

One of the criminal procedural guarantees of the constitutional rights and freedoms of a
person suffering from a mental disorder is the implementation of a special procedure for
criminal proceedings concerning the application of compulsory psychiatric care. A similar
name for this institution of criminal procedure is contained in the CPC of Kazakhstan
(Chapter 54)3, the CPC of the Kyrgyz Republic (Chapter 55)% the CPC of Lithuania
(Chapter 29)°, the CPC of Moldova (Section 3 of Chapter 2)8 the CPC of Uzbekistan

! European Convention on Human Rights. (1950). Retrieved from
https://zakon.rada.gov.ua/laws/show/995_004.

2 The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

3 The Criminal Procedure Code of the Republic of Kazakhstan. (2014). Retrieved from
https://online.zakon.kz/m/document?doc_id=31575852.

4 The Criminal Procedure Code of the Kyrgyz Republic. (1999). Retrieved from
https://online.zakon.kz/Document/?doc_id=30241915.

> The Criminal Procedure Code of the Republic of Lithuania. (2000). Retrieved from
http://okpravo.ru/zarubezhnoe-pravo/ugolovnoe-pravo-zarubezhnyh-stran/yromnosHsrii-koaexc-autebt. html.
6 The Criminal Procedure Code of the Republic of Moldova. (2003). Retrieved from
https://online.zakon.kz/document/?doc_id=30397729.
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(Chapter 61)* and others. According to the criminal procedure legislation of some foreign
states, the names “criminal proceedings concerning the application of coercive measures
of treatment and security” are used to denote this institution of criminal procedure (Chapter
46 of the CPC of Belarus?); "Proceedings regarding the application of involuntary
psychiatric treatment” (Chapter 16 of the CPC of Estonia®), etc.

As we consider the legal institution, the nature of which is common to most national
legal systems, we shall note that the specifics of national legal awareness, the degree of
proximity to European standards and other factors create variability in the regulation of the
same issue in different countries. In a comparative aspect, we shall note that both domestic
criminal procedural legislation and the CPC of most foreign countries, the possibility of
applying, placement in a medical institution for psychiatric examination to persons
suffering from mental disorders (Article 509 of the CPC of Ukraine?, Art. 443 of the CPC
of Belarus®, Article 569 of the CPC of Uzbekistan®, Article 435 of the CPC of the Russian
Federation’, etc.). Investigating the legal nature of this measure, O.A. Ruchina considers
it a special measure of procedural coercion [3]. A broader understanding is offered by O.1.
Tsokolova, who notes that being essentially a measure of procedural coercion, which lies
in isolating the person who committed a socially dangerous act, it simultaneously acts as a
measure of psychiatric care and treatment of the person. [4].

It should be noted that apart from placement in a medical institution for psychiatric
examination, the domestic legislator envisages the possibility of choosing precautionary
measures against persons in criminal proceedings concerning the application of
compulsory psychiatric care, namely: 1) transfer under custody to guardians, close
relatives, or family members with mandatory medical supervision; 2) placement in a
psychiatric institution in conditions that exclude its dangerous behaviour (Part 1 of Article
508 of the CPC?®). By way of comparison, the criminal procedural legislation of Kazakhstan
contains a direct prohibition on the application of precautionary measures to persons who
committed acts under criminal law and suffer from mental illness. However, it allows to
apply security measures to the specified category of persons: 1) transfer of the patient
under the supervision of relatives, guardians, trustees with notification of the health
authorities; 2) placement in a special medical institution that provides psychiatric care

1 The Criminal Procedure Code of the Republic of Uzbekistan. (1994). Retrieved from
https://lex.uz/docs/111463.

2 The Criminal Procedure Code of the Republic of Belarus. (1999). Retrieved from https://kodeksy-
by.com/ugolovno-protsessualnyj_kodeks_rb.htm.

3 The Criminal Procedure Code of Estonia. (2015). Retrieved from https://yurotdel.com/zakony/ugolovno-
processualnyy-kodeks-estonii.html.

4  The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

5 The Criminal Procedure Code of the Republic of Belarus. (1999). Retrieved from https://kodeksy-
by.com/ugolovno-protsessualnyj_kodeks_rb.htm.

& The Criminal Procedure Code of the Republic of Uzbekistan, op. cit.

" The Criminal Procedure Code of the Russian Federation. (2001). Retrieved from
http://www.consultant.ru/document/cons_doc_LAW _34481/.

8 The Criminal Procedure Code of Estonia. (2015). Retrieved from https://yurotdel.com/zakony/ugolovno-
processualnyy-kodeks-estonii.html.
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(Article 507 of the CPC of Kazakhstan'). Comparative law analysis of these provisions of
the criminal procedural legislation of Ukraine and Kazakhstan allows to state the
terminological discrepancy in determining the legal nature of coercive measures that can
be applied to persons suffering from mental disorders. However, these measures are almost
similar in their essential general characteristics.

In general, pointing to the controversy of the domestic legislative approach to the
attribution of transfer of a person under custody of guardians, close relatives, or family
members with mandatory medical supervision and placement in a psychiatric institution in
conditions that exclude the person's dangerous behaviour to the institution of precautionary
measures, we shall note the following. Interpretation of the provisions of Chapters 18 and
39 of the CPC in their systematic connection allows to highlight the features of application
of precautionary measures stipulated by Art. 508 of the CPC?, namely: a) they are applied
to a person suffering from a mental disorder or mental illness; b) they are possible only in
criminal proceedings concerning the application of compulsory psychiatric care; c) they
have a specific purpose conditioned by the presence of a mental disorder from which the
person suffers. We shall consider each of them in more detail.

1. Application to a person suffering from a mental disorder. Firstly, we shall note
that, as follows from the content of Part 3 of Art. 508 of the CPC, the application of the
envisaged precautionary measures is performed in accordance with the general rules
stipulated by the CPC® — they may be chosen if there are grounds for clearly defined
subjects of criminal proceedings: suspects, accused, and convicted persons. Therefore, in
our opinion, persons suffering from mental disorders cannot be subjects to whom
precautionary measures are applied.

Furthermore, the legislator links the potential possibility of applying the
precautionary measures envisaged by provisions of Part 1 of Art. 508 of the CPC as soon
as a person is diagnosed with a mental disorder or mental illness. The main mechanism for
verifying a person's mental state is the mandatory psychiatric examination in cases
established by law. At the same time, in accordance with Art. 242 of the CPC* the duty of
the investigator or prosecutor to ensure that an examination is carried out to determine the
mental state of a suspect arises in the presence of information that casts doubt on the
person's sanity, or suggests their limited sanity. That is, the process of ensuring the
examination actually depends on the subjective assessment of adequacy of the suspect's
behaviour by the investigator or prosecutor, factoring in the circumstances of a particular
criminal case. Moreover, it depends on their level of knowledge in psychiatry regarding
sanity or insanity. However, timely detection of a person's mental illness based on an
expert's opinion helps to ensure the person's rights with additional criminal procedural
guarantees and allows to apply special precautionary measures to such person.

The case law of the ECHR has repeatedly emphasized that the deprivation of liberty
of a person who is mentally ill cannot be considered as such that meets the requirements

! The Criminal Procedure Code of the Republic of Kazakhstan. (2014). Retrieved from
https://online.zakon.kz/m/document?doc_id=31575852.

2 The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

3 Ibidem, 2012.

# Ibidem, 2012.
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of Art. 5 § 1 (e), if the decision on such deprivation was taken without the opinion of a
medical expert (see: § 59 of the Case of Ruiz Rivera v. Switzerland®; § 31 of the Case of
S.R. v. the Netherlands?). With that, the ECHR notes the systemic issue of case law
concerning the de facto special status of expert opinions of psychiatrists, as their
importance is unreasonably exaggerated by the courts themselves, especially in cases of
psychiatric care provision. Indeed, domestic law enforcement practice demonstrates a
rather superficial approach of judges to assessing the expert's opinion as a source of
evidence in criminal proceedings concerning compulsory psychiatric care. Thus, in the
vast majority of rulings, courts refer to the expert's opinion on a person's mental state,
without paying attention to the analysis of their research part. Only in isolated cases do
judges acknowledge non-compliance with the established regulatory requirements for the
form of the expert's opinion, noting, for example, that "a copy of the outpatient forensic
psychiatric examination No. 1557 regarding Person_3 attached to the investigator's
request, does not contain the date of examination and the date of issue of this act, it is not
affixed with the seal of the expert institution with its details, and is not duly certified by an
official.

These circumstances render it impossible for the investigating judge to reliably
establish the fact of mental activity or mental illness of the suspect in court"3. In the context
of the investigated subject matter, the issue concerning the possibility of application of
precautionary measures to the person prior to the moment of reception of the expert opinion
comes to the fore. Indeed, Part 2 of Art. 508 of the CPC allows to aplly precautionary
measures to a person from the moment a mental disorder or mental illness is established,
as evidenced by national law enforcement practice. Thus, the investigating judges refuse
to apply a precautionary measure in the form of placement in a psychiatric institution in
conditions that exclude dangerous behaviour of the person, if “the claim contains no
evidence to indicate the establishment of the fact of mental disorder or mental illness in
Person_2, as required by Art. 508 of the CPC of Ukraine™.

However, is it legal to apply precautionary measures envisaged in Part 1 of Art. 176
of the CPC? Our study of judicial practice allowed to identify cases where investigators
appealed to the court to apply for a preventive measure in the form of detention, citing the
fact that the precautionary measures envisaged in Part 1 of Art. 508 of the CPC® are
applicable to a person from the moment of establishing the fact of mental disorder or
mental illness based on an expert opinion, therefore to the person must be subject to
precautionary measures in the form of detention until such opinion is procured. Thus, for
example, the decision of the investigating judge of the Khersonskyi City Court of

! Judgment of the European Court of Human Rights, “Case of Ruiz Rivera v. Switzerland” (Application No.
8300/06). (2014, February). Retrieved from http://hudoc.echr.coe.int/eng?i=001-141434.

2 Decision of the European Court of Human Rights, “Case S.R. v. the Netherlands” (Application No.
13837/07). (2012, September). Retrieved from http://hudoc.echr.coe.int/fre?i=001-113629.

3 Court decree of the Horlivka Central Municipal District court of Donetska Oblast, Case No. 253/74/13-k.
(2013, January). Retrieved from http://reyestr.court.gov.ua/Review/28567962.

4 Court decree of the Desnianskyi District Court of Kyiv, Case No. 754/16539/190. (2019, November).
Retrieved from http://www.reyestr.court.gov.ua/Review/85702284.

> The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.
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Khersonska Oblast dated February 14, 2019' denied the investigator's request for
precautionary measures in the form of detention, "considering that the suspect Person_2 is
registered in a psychoneurological clinic diagnosed with bipolar affective disorder is
currently being treated at the public institution Khersonska Regional Psychiatric Hospital,
and considering that the investigator in the claim does not ask to apply the precautionary
measures envisaged in Part 1 of Art. 508 of the CPC of Ukraine? to the suspect and did not
attach to the materials of the claim the information on the possibility of applying
precautionary measures under Part 1 of Art. 508 of the CPC of Ukraine to the suspect, and
also considering that in the past the suspect was subjected to coercive measures of a
medical nature, in connection with which the investigating judge concluded that the
petition was not subject to satisfaction™.

This decision was the subject of consideration at the Khersonskyi Court of Appeal,
which agreed with the arguments of the investigating judge, as information on the identity
of the suspect raises reasonable doubts regarding their sanity and the possibility of being
the subject of the incriminated offense. With that, as noted by the Court of Appeal,
previously the suspect had already been subjected to coercive measures of a medical nature
in the form of hospitalization in a psychiatric institution... According to the response of
the public institution Khersonskyi Regional Psychiatric Hospital No. 735 dated March 1,
2019, Person_2 was undergoing compulsory treatment in the specified institution from
August 4, 2014 to February 3, 2015. The specified information is crucial in this case, and
therefore the arguments of the prosecutor regarding the absence of forensic psychiatric
examination in the materials and the illegality of the application of precautionary measures
envisaged by Part 1 of Art. 508 of the CPC of Ukraine® are unfounded"*.

Giving a legal assessment to the above judicial approach, we must point to its
doubtfulness. As follows from the provisions of Part 2 of Art. 508 of the CPC, the
precautionary measures envisaged in part 1 of this article shall be applied by the court to
the person from the moment of establishing the fact of mental disorder or mental illness.
Therefore, before receiving the expert's opinion, an appeal to the investigating judge with
a request to apply the precautionary measure provided for in Art. 508 of the CPC does not
meet the requirements of criminal procedural law. The most logical scenario in this
situation, from the standpoint of the general requirements of the CPC for the application
of precautionary measures and in order to perform the tasks of criminal proceedings, is to
file a petition with the court requesting to apply precautionary measures stipulated by the
provisions of Art. 176 of the CPC until an expert opinion is procured. Because, according
to the general rules, precautionary measures can be applied clearly defined subjects of
criminal proceedings — suspects, accused and convicted if there are reasonable grounds for
such measures (Part 2 of Article 177 of the CPC)°.

! Court decree of the Khersonskyi City Court of Khersonska Oblast, Case No. 766/2393/19. (2019, February).
Retrieved from http://reyestr.court.gov.ua/Review/79857804.

2 The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

3 lbidem, 2012.

4 Court decree of the Khersonskyi Court of Appeal, Case No. 766/2393/19. (2019, March). Retrieved from
http://reyestr.court.gov.ua/Review/80714662.

5> The Criminal Procedure Code of Ukraine, op. cit.
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2. Possibility only in criminal proceedings concerning the application of compulsory
psychiatric care. Criminal procedural legislation of some foreign states does not formalize
the beginning of the specified procedure of criminal proceedings by means of
documentation [5]. In this part, the criminal procedural legislation of Ukraine is more
progressive, as it links the moment of the beginning of criminal proceedings concerning
the application of compulsory psychiatric care to the issuance of a separate procedural
document — a resolution. As follows from Part 2 of Art. 503 of the CPC, if the grounds for
the implementation of the specified special procedure of criminal proceedings are found in
the course of the pre-trial investigation, the investigator, the prosecutor shall be obliged to
issue a resolution to change the pre-trial investigation procedure and proceed in accordance
with the rules of ch. 39 of the CPC of Ukraine®.

As R.M. Shagieieva points out, the resolution on initiation of proceedings, and not
just on the appearance of a person in need for the application of compulsory psychiatric
care, is conditioned by the fact that additional guarantees will operate within the framework
of this special proceedings [6]. Considering the particular importance of this procedural
document, some researchers insist on the necessity of providing its copy to a person
suffering from a mental illness [7]. Of course, the issuance of a resolution to change the
pre-trial investigation procedure is of exceptional importance, because: a) it formalizes the
determination of the moment of the beginning of the specified special procedure; b) it
facilitates the timely involvement of counsel and legal representative; c) it enforces other
additional guarantees of the rights and legitimate interests of persons suffering from mental
ilness; d) it allows to apply special precautionary measures envisaged by Art. 508 of the
CPC. Illustrative in this aspect are examples from judicial practice, where investigating
judges, refusing to grant motions, note the following: "in violation of the specified
requirements of the law, the procedure of pre-trial investigation at the time of the appeal
to the investigating judge with a request to change the measure of restraint by resolution
of the investigator or prosecutor is not changed (materials of the investigator's appeal
contain no such data). Proceeding from the fact that the pre-trial investigation of the
criminal proceedings is not conducted in accordance with Chapter 39 of the CPC of
Ukraine, there are no legal grounds for the investigating judge to apply the precautionary
measures specified in Article 508 of this Code? to the suspect”.

In this regard, it is appropriate to remind that the legislator envisages the necessity
of issuing a separate procedural document (decision to change the trial procedure) in case
of identification of grounds for special criminal proceedings in the course the proceedings
(Article 362 of the CPC of Ukraine)®, which is confirmed by generalization materials of
the judicial practice®.

3. Existence of a specific purpose conditioned by the presence of a mental disorder
from which a person suffers. According to the general rules, the purpose of the application
of precautionary measures is to ensure the performance of the procedural obligations

! The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

2 |bidem, 2012.

3 Ibidem, 2012.

4 Court decree of the Zhytomyrskyi Court of Appeal, Case No. 295/2444/18 (2020, January). Retrieved from
http://reyestr.court.gov.ua/Review/86983607.
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imposed on the suspect, the accused, as well as to prevent attempts to: 1) hide from the
pre-trial investigation and/or court; 2) destroy, hide, or distort things or documents that are
essential for establishing the circumstances of a criminal offense; 3) illegally influence a
victim, witness, other suspect, accused, expert, specialist in the same criminal proceedings;
4) obstruct criminal proceedings in any other way; 5) to commit another criminal offense
or to continue a criminal offense of which the person is suspected or accused (Part 1 of
Article 177 of the CPC). In comparison with the given general provision it is necessary to
emphasize that the purpose of application of special precautionary measures envisaged by
Art. 508 of the CPC! has certain features conditioned by the specifics of the procedural
status of the subject to which they can be applied.

Prevention of the risks of misconduct by a person suffering from a mental disorder
as a purpose of applying precautionary measures to such a person. As a rule, the nature
of a person's mental illness determines their inability to comprehend the purpose, the nature
of the precautionary measure applied and the procedural consequences of violating its
conditions. In view of the above, it is quite logical to conclude that the actions of a person
suffering from a mental disorder do not contain the intention to commit possible negative
procedural behaviour within the meaning of Part 1 of Art. 177 of the CPC. This conclusion
allows some researchers to express scientific opinions on the inhumanity of the application
of precautionary measures to such persons in terms of moral aspects [3]. However, it
should be noted that the general rules of application of precautionary measures do not bind
the risks specified in Part 1 of Art. 177 of the CPC exclusively with a deliberate form of
possible negative behaviour of the person. Thus, analysing the judicial practice, which is
entirely based on the rules of current criminal procedural law, we shall note that in
addressing the application of certain special precautionary measures envisaged by Art. 508
of the CPC? the judges state the very potential risks of possible negative behaviour of a
person suffering from a mental disorder, without examining the matter of intentional nature
of the person's possible actions®.

Provision of qualified psychiatric care as a goal of applying precautionary measures
to a person suffering from a mental disorder. This goal is not explicitly stipulated in
domestic criminal procedural law. With that, firstly, the case law of the ECHR has
repeatedly emphasized that persons suffering from mental disorders “can be deprived of
their liberty either for the purpose of medical treatment, or in connection with the needs of
society, or in connection with medical and social grounds combined"” (paragraph 37 of the
Case of "Gorshkov v. Ukraine"#) [8-10]. Secondly, considering the essence of special

! The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

2 lbidem, 2012.

3 Court decree of the Pavlohradskyi Municipal District Court of Dnipropetrovsk region, Case No.
172/730/19. (2019, July). Retrieved from http://www.reyestr.court.gov.ua/Review/83181965; Court decree
of the Koroliovskyi District Court of Zhytomyr, Case No. 296/8331/19. (2019, August). Retrieved from
http://www.reyestr.court.gov.ua/Review/84014997; Court decree of the Darnytskyi District Court of Kyiv,
Case No. 753/1454/20. (2020, January). Retrieved from http://www.reyestr.court.gov.ua/Review/87390283.
4 Judgment of the European Court of Human Rights, “Case of Gorshkov v. Ukraine” (Application No.
67531/01). (2005, November). Retrieved from http://hudoc.echr.coe.int/eng?i=001-70855.
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precautionary measures envisaged by Art. 508 of the CPC! — transfer into custody of
guardians, close relatives, or family members with compulsory medical supervision and
placement in a psychiatric institution in conditions that exclude the person's dangerous
behaviour — it can be argued that the sole purpose of their application is to provide a person
with qualified psychiatric care. Thirdly, despite the lack of regulation of this purpose in
the domestic criminal procedural legislation, it is common in judicial practice.

Thus, along with other circumstances for the application of special precautionary
measures, courts motivate their choice, in particular, by the necessity of ensuring the
treatment of a person. Examples of such motivations are the following quotes from court
decisions: “the judge considers the already specified conclusion of the forensic psychiatric
examination, the gravity of the incriminated act, information on a person suffering from a
persistent mental disorder, and agrees with the arguments that only such a measure will
ensure proper procedural behaviour and reception of medical treatment by a person in
criminal proceedings regarding the application of compulsory psychiatric care” 2,
"considering the fact that Person_2 at present cannot be aware of their actions and control
them, the court considers it necessary, factoring in his mental state and the need for
treatment in a psychiatric institution, in order to prevent new crimes, apply precautionary
measure for Person_2 in the form of placement in a psychiatric institution under regular
supervision, in conditions that exclude his dangerous behaviour...". In the light of the
above, the analysis of the legal positions of the ECHR, the provisions of the current CPC *
and generalization materials of domestic law enforcement practice in criminal proceedings
on the application of compulsory psychiatric care allows to state the presence of a separate
purpose of applying precautionary measures to a person suffering from mental disorder —
provision of qualified psychiatric care [11-13].

Ensuring the safety of a person suffering from a mental disorder and other persons
as a purpose of applying precautionary measures to a person suffering from a mental
disorder. Analysis and generalization of the case law of the ECHR allows to identify the
main causes of deprivation of freedom of persons referred to in Art. 5 § 1 (e) of the
Convention®: on the one hand, such persons may pose a threat to society and, on the other
hand, their own interests require isolation measures (Case of Witold Litwa v. Poland
(paragraph 60)®; Gorshkov v. Ukraine (paragraph 37)7). In this respect, the ECHR, in the

! The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

2 Court decree of the Khersonskyi City Court of Khersonska Oblast, Case No. 766/7737/16-k. (2016,
September). Retrieved from http://www.reyestr.court.gov.ua/Review/61626189; Court decree of the
Shevchenkivskyi District Court of Zaporizhzhia, Case No. 336/3015/16-k. (2016, May). Retrieved from
http://www.reyestr.court.gov.ua/Review/58025862.

3 Court decree of the Zhovtnevyi District Court of Mariupol of Donetska Oblast, Case No. 263/11981/18.
(2018, November). Retrieved from http://www.reyestr.court.gov.ua/Review/77884916.

4  The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

5 European Convention on Human Rights. (1950). Retrieved from
https://zakon.rada.gov.ua/laws/show/995_004.

6 Judgment of the European Court of Human Rights, “Case of Witold Litwa v. Poland” (Application No.
26629/95). (2000, April). Retrieved from http://hudoc.echr.coe.int/eng?i=001-58537.

7 Judgment of the European Court of Human Rights, “Case of Gorshkov v. Ukraine” (Application No.
67531/01). (2005, November). Retrieved from http://hudoc.echr.coe.int/eng?i=001-70855.
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case of Hutchison Reid v. the United Kingdom?, noted that the detention of a mentally ill
person may be necessary not only in cases where a person needs therapy and other
treatments to recover or improve their condition, but also when it is necessary to supervise
such a person so that they do not harmed themself or others (paragraph 52) [14; 15].
Furthermore, as evidenced by the materials of the generalization of judicial practice, in
applying precautionary measures envisaged by the provisions of Art. 508 of the CPC?, the
courts provide the following reasoning, for example: "by the mental state and the nature of
the committed socially dangerous act, the person poses a special threat to themself and
society"?; "the person's mental state can be a public threat"#; "considering the sufficiency
of the grounds for the conclusion on the danger of Person_2 for himself, other persons due
to his mental state, as well as the possibility of him causing significant harm to others",
etc.

In summary, it should be noted that there is a separate purpose of the application of
special precautionary measures — to ensure the safety of a person suffering from a mental
disorder and the safety of others.

CONCLUSIONS

According to the results of studying the scientific articles of domestic and foreign lawyers
in criminal law and procedure, the position of the domestic legislator on the possibility of
applying precautionary measures to persons suffering from mental disorders is subject to
reasonable criticism in the legal community. A key argument in this controversial issue is
that people with mental disorders cannot be subject to precautionary measures. Because
the latter, according to the general rules, can be chosen for clearly defined subjects of
criminal proceedings — suspects, accused and convicted.

Application of precautionary measures to persons suffering from mental disorders
has its own specific features. Clarification of the content of these features allows to doubt
the legitimacy of the legislative approach regarding the attribution of measures envisaged
by Art. 508 of the CPC to the institution of precautionary measures in criminal
proceedings. In particular, in contrast to the general purpose of the application of
precautionary measures, envisaged by the provisions of Art. 177 of the CPC (in respect of
a suspect, accused, convicted), the purpose of applying the precautionary measures
envisaged by the provisions of Art. 508 of the CPC (concerning a person in respect of
whom the application of compulsory psychiatric care is envisaged) is as follows: 1) to
prevent the risks of possible misconduct by the person; 2) to provide the person with
qualified psychiatric care; 3) to ensure safety of such person and the safety of others.

! Judgment of the European Court of Human Rights. Case of Hutchison Reid v. the United Kingdom
(Application No. 50272/99). (2003, February). Retrieved from http://hudoc.echr.coe.int/eng?i=001-60954.
2 The Criminal Procedure Code of Ukraine. (2012, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17.

3 Court decree of the Suvorovskyi District Court of Odesa, Case No. 493/1305/18. (2019, December).
Retrieved from http://reyestr.court.gov.ua/Review/86338646.

4 Court decree of the Malynskyi District Court of Zhytomyrska Oblast, Case No. 289/427/19. (2019, May).
Retrieved from http://www.reyestr.court.gov.ua/Review/81537282.

5> Court decree of the Prydniprovskyi District Court of Cherkasy, Case No. 711/11142/18. (2019, June).
Retrieved from http://reyestr.court.gov.ua/Review/82447324.
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Boaoaumup Angpinnosia Xypaseap

Hauionarvna akademisa npasosux nayx Yipainu
Xapxis, Ykpaina

MOBA KPYMIHAAICTUKI: ®OPMYBAHHS ITOHATINHO-
TEPMIHOAOITYHOI'O AITAPATY

AHoOTaUifA. byov-saKa meopis npunyckae HAsBHICMb C8020 MEPMIHONIO2IUHO20 anapamy —
MO8U, KA CIMBOPIOEMbCS OISl GUPTULEHHS CReYUDIYHUX HAYKOBUX 3A60AHbL | NPUSHAYEHA
0J1s1 onucy 6i0n08iOHOI npedmMemnoi oonacmi; y KpUMIHAAICMUYL GIH MAKOIC CLYHCUMb
epexmueHuUM 3aco60M MUCIEHHA, MAE Oymu 6Kpail cneyianizosaunuil 0 8i0mME0pPeHHs.
HEeNOBMOPHOCMI npeomMema OOCHIONCEHHS, WO AKMYANi3ye OOCHIONCEHH 8 UYbOM)
Hanpami. Poszenanymo naykoei nioxoou 00 ¢hopmysanns moeu Kpuminanicmuku, il
NOHAMIUHO-MEPMIHONOIUHO20 anapamy, 3a 0ONOMO20I0 K020 HAYKA KPUMIHALICMUKA
onucye cgil npeomem 0ocnioxcenHs. Hazonoweno na momy, wjo po3sUmMoOK HAyKU
BUBHAYAEMBCA, NepedyCiM, CMAHOBIEHHAM ii MOBU AK CUCMEMU 3A2ATbHUX MA OKPEeMUX
NOHAMb, WO 3HAXOOAMb CB0E€ BIOOUMML Y Ne6HUX mepMinax, sHakax. Koncmamosano, ujo
MO8a KpUMIHANICMUKU A6715€ 00010 CKIAOHy, 0Oazamopienesy, YLNICHY cucmemy,
eleMeHmamy  AKoi 8UCMYNAalms Kamezopii, NoHAmms, mepMiHU, 3HAKU, CUMBOJIU.
36epnymo yeazcy Ha me, wo NPOMASOM pPO3GUMKY KPUMIHATICMUKU Oe3nepepeHo
8i00y8aemvcs  800OCKOHANEHHA  ii  MOSU, YMOYHEHHs  GU3HAYEHb, 30a2aueHHs.
MEePMIHONO2IYHO20 CNIOBHUKA (me3aypycy). 3a3HayeHo, wo Cy4acHuul Cmam po36UMKY
KPUMIHATICMUKY, (DOPMYBAHHS NEPCNEeKMUBHUX YUeHb (meopill) 00yMounu HeoOXiOHicmb
VYIPOBAOIHCEHHS 00 i HAYKOBO2O anapamy 3HAYHOI KiIbKOCMI HOBUX NOHAMb, MEPMIHIE,
3HAKIB, WIAAXOM 3aCcmMoCy8anHA DISHOMAHIMHUX JIH2BICMUYHUX nioxoois,
mepMmiHoeneMeHmis, 1eKCuyHux oouHuyb. Hososeedenns mopkaromuocsa ne auue 3a2aibHol
meopii KpuMiHanicmuky, a U ii OCHOBHUX pPO30iNi6 — MEXHIKU, MAKMUKU Mad MemOOUKU.
Ilpu yvomy moea Kpuminanicmuxu, il NOHAMIUHO-MEPMIHONOSIYHUL anapam Mae
po36UBAMUCA 34 NEeBHUX Kpumepiie ma ymMo8, GU3HAUEHUX 5K 6 CneylanbHii, max i 6
KpuminanicmuuHiu rimepamypi. Biomoea sic 6i0 mpaouyitinux nioxooié w000 U3HA4EHHs.
OKpeMUX KpPUMIHANICMUYHUX NOHAMb, NPAcHEeHHs 00 Hoeayill i YHigikayil 3aeicou
nompebyroms 0cooauUBoi 0bepercHocmi ma 6cebiuHoi 0OIPYHMOBAHOCMII.

Kiro4oBi ciioBa: MoHATIHHO-TEPMIHOJIOTIYHUIN anapaT, MOBHI HOBOBBEICHHS, KpUTEPii
PO3BHUTKY MOBHU, CHMBOJIH.
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CRIMINALISTICS” LANGUAGE: CONCEPT-
TERMINOLOGICAL APPARATUS FORMATION

Abstract. Any theory assumes the presence of its terminological apparatus — a language
that is created to solve specific scientific problems and is designed to describe the relevant
subject area; in criminalistics, it also serves as an effective means of thinking, should be
highly specialised to reproduce the uniqueness of the subject of study, which actualises the
study in this direction. Scientific approaches to the formation of the criminalistics’
language, its conceptual and terminological apparatus, through which this science
describes its subject of study, were considered. It is emphasised that the development of
science is determined primarily by the formation of its language as a system of general
and individual concepts, which are reflected in certain terms, signs. It was stated that the
criminalistics’ language is a complex, multilevel, holistic system, the elements of which
are categories, concepts, terms, signs, symbols. Attention is drawn to the fact that during
the development of criminalistics there is a continuous improvement of its language,
clarification of definitions, enrichment of the terminological dictionary (thesaurus). It was
noted that the current state of development of criminalistics, the formation of promising
doctrines (theories) necessitated the introduction into its scientific apparatus of a large
number of new concepts, terms, signs, through the use of various linguistic approaches,
terminological elements, lexical units. The innovations concern not only the general theory
of criminalistics, but also its main sections — techniques, tactics and methods. In this case,
the criminalistics’ language, its conceptual and terminological apparatus must develop
under certain criteria and conditions defined in both special and forensic literature. The
rejection of traditional approaches to the definition of certain forensic concepts, the desire
for innovation and unification always require special care and comprehensive
justification.

Keywords: conceptual-terminological apparatus, language innovations, criteria of
language development, symbols.

INTRODUCTION

The problem of the science language is general theoretical, so it is studied not only by
criminalistics, but also by other branches of law; the objects include the language of
criminal proceedings, the language of criminal procedure law, and philosophy,
psychology, philology and other sciences study this issue. Among forensic doctrines
(theories) of scientific orientation a separate, independent place is occupied by the doctrine
of language [1], i.e. the conceptual and terminological apparatus by which forensic science
describes its subject of study. And this is not accidental, because the development of
science is determined primarily by the formation of its language as a system of general and
individual concepts, which are reflected in certain terms, signs. Forensic categories and the
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conceptual apparatus as the basis for the formation of forensic theory have a special
meaning, because they allow to achieve unambiguity in the terminology used by various
forensic theories. According to the figurative expression of I.F. Panteleev, the language of
science is its face. The high level of its development is one of the bright indicators of
maturity, improvement of theoretical positions of science. As a form of reflecting the
results of scientific knowledge, the science language must adequately reflect the content
of its ideas, conclusions and practical results, be bright, accurate, definite, unambiguous,
economical (especially in the rapid growth of scientific information) and strongly linked
to its basis — natural literary language. Only under these conditions, professional language
is able to successfully perform its cognitive and informational role, as well as the function
of professional communication [2].

The expression of R.S. Belkin is fair, in which he notes that the language of
criminalistics “is not a special, accessible only to a narrow circle of specialists conceptual
and terminological apparatus. There is no such language and cannot be. It is a system of
concepts, first, of everyday and general scientific character, second, those that function in
the structure of the criminalistics language, specific to this area of knowledge” [3] .The
criminalistics’ language and its analysis is a complex multifaceted problem that has
historical roots — the problem of the science language exists as long as there is scientific
consciousness. Author's statements of the solution of this problem very much differ in the
content. In modern scientific literature and journalism in official documents and
regulations, a variety of conceptual apparatus and terminology are used, which are
borrowed from different areas of scientific knowledge and express the essence of
phenomena and categories in many ways and ambiguously.

Diversity, lack of unification of terms of criminalistics, unsystematic nature of terms
and concepts used to denote the same phenomena and concepts creates certain difficulties,
because in different cases there is a different meaning, the difficulty of understanding a
true meaning of an idea in each case. Differentiation of different terms and concepts that
make up the criminalistics’ language has theoretical and applied significance, in particular
for rule-making and law enforcement. It should be noted that during the development of
criminalistics there is a continuous improvement of its language, clarification of
definitions, enrichment of terminological vocabulary (thesaurus). In this aspect it is worth
to mention the works of M.O. Selivanov [4], R.S. Belkin [3; 5; 6], Yu. V. Golovin [7], V.
Ya. Karlov [8], V. Yu. Shepitko [9] and others. The only dissertation work of V. Ya.
Radetskaya in the domestic forensic science was devoted to the problem of formation of
the doctrine of the criminalistics’ language [10]. Of particular importance in terms of the
formation of the modern concept of the criminalistics’ language should be considered the
publication of encyclopaedic publications [11; 12], the initiator and direct leader of the
author's teams of which is V. Yu. Shepitko. At the same time, in the modern forensic
literature, there are proposals for the formation of the conceptual and terminological
apparatus of this science, which are contradictory, require additional argumentation and
separate consideration. The criminalistics’ language also changes in connection with the
replacement of some definitions by others, clarification of existing definitions, in
connection with the differentiation of definitions on different grounds. The criminalistics’
language is influenced by the unification of the terminology of criminalistics: reduction of
the number of terms denoting the same object; replacement of existing terms with new

°
164



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

ones that are different from the old terms or exist instead of them; updating and
replenishment of criminalistics terminology through the use of terms of new areas of
scientific knowledge — computer science and modelling, legal logic, etc.

As it can be seen, today criminalistics as a science has a fairly large scientific and
categorical apparatus. At the same time, some forensic terms have not yet found unity in
interpretation and have ambiguity in the interpretation of their content, which creates a
vagueness of wording. Therefore, the question of systematisation and streamlining of
terminology as one of the priority tasks of the theory of criminalistics remains relevant.

1. MATERIALS AND METHODS

These issues relate to the scientific problems of the general theory of criminalistics
connected to the elucidation of trends in the science of criminalistics, the formation of its
conceptual and terminological apparatus, determining the specifics of forensic knowledge
and language forms of their expression. Each science uses a special language, which
consists of concepts expressed by definitions and symbols (signs and terms). The
criminalistics’ language is one of the objects of study of criminalistics, but the content and
meaning of the criminalistics’ language and means of expression in criminalistics are
insufficiently studied by criminologists — there is no reason to talk about the sufficiency of
material for research.

Recently, the study of the language of criminal law, criminal justice, criminalistics
and forensic science is given great importance. The problem of the language of science is
general theoretical, so it is studied not only in criminalistics, but also in other branches of
legal sciences (language of criminal justice, language of criminal procedure law, etc.), as
well as philosophy, psychology, philology and other sciences. This leads to the
involvement for analysis of the methods of these sciences. Although thinking and
consciousness are perfect, the language that expresses them is material. Language arises in
society, is a social phenomenon and performs two important functions — the expression of
consciousness and the transmission of information. Problems of language, thinking and
conversation are the subject of research in psychology, so it is advisable to use the
methodology of this science in the analysis.

Means of expression consist of a system of verbal and nonverbal signs and concepts
that reflect information about material and ideal objects and phenomena. The process of
analyzing the language of criminalistics involves the use of both means of expression.
Verbal (from the Latin verbalis — verbal) means of expression — concepts, categories, terms
and terminological phrases. Nonverbal (symbolic) means of expression — formulas, graphs,
diagrams, plans, photographs, holograms, models, etc. In addition, it is possible to use
mixed means of expression that combine verbal and nonverbal means: video and film
images, computer technology, accompanied by the recording of verbal language. All these
means of expression allow you to record and transmit information about crimes committed,
as well as about any other objects and phenomena studied by forensic science. It is obvious
that the system of means of expression in criminalistics, like any language, is not stable, is
in a state of constant development. This leads to the deepening of scientific knowledge,
improvement of the conceptual apparatus of science and research methodology. In
addition, the development of means of expression in criminalistics. The use of accepted
terminology should reveal the content of relevant concepts at the level of modern ideas
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about them, and especially the most general concepts — forensic categories, defined by the
subject of criminalistics.

The correctness of perception, the presence of the content of criminalistics
terminology is significantly influenced by the correctness of the use of terms, their
compliance with grammatical and stylistic rules and logical patterns of definition.
Therefore, methods of philology are used for analysis. In order to solve the outlined
problems, a set of general scientific and special methods of scientific cognition was used
in the work. Thus, the use of dialectical and historical methods of cognition allowed to
study the evolution of scientific views on the criminalistics’ language, the specifics of the
formation of its conceptual and terminological apparatus, the validity of the introduction
of new scientific concepts, terms, signs, symbols. The comparative method provided an
opportunity to analyse the recently proposed terminological innovations in the
criminalistics’ language, identify their positive aspects and certain shortcomings that do
not contribute to the real enrichment of the modern criminalistics’ language, but,
conversely, lead to terminological looseness and cluttering the language of this field. This
kind of research allowed to talk about the necessity to develop the criminalistics’ language,
its conceptual and terminological apparatus under certain criteria and conditions defined
in both special and criminalistics literature.

The use of formal-logical and system-structural methods led to the conclusion that
the scientific apparatus of criminalistics is a complex, multilevel, holistic system of
categories, concepts, terms, special signs, symbols formed in the process of origin and
development of criminalistics, serving to reflect special concepts and the names of typical
objects of this science. The method of analysis provided a generalisation of accumulated
theoretical knowledge on the formation of the scientific arsenal of criminalistics based on
the specifics of the development of this field of knowledge, prospects for creating a
separate doctrine of the criminalistics’ language, the possibility of attracting relevant
knowledge from various scientific fields. The choice of research methodology for the
conceptual and terminological system of criminalistics is also due to the fact that this
science is in constant dynamics, characterised by the mobility of the content of concepts
and terms against the background of the constancy of the sign, different interpretations; as
well as the multifaceted terminological nominations. Conscious attitude to language in
criminalistics, understanding of methodological bases and terminological apparatus,
principles of language formation and rules of use of concepts and terms, are the main
postulates of modern scientific development. Therefore, the analysis of the criminalistics’
language is one of the important tasks of modern methodology of science. Research of
problems of criminalistics’ language promotes strengthens processed of science theorising,
provides unity of various ways of display of the analysed phenomena, creates universal
methods of research, systematises an information field of the analysis and system of
criminalistics knowledge.

Criminalistics categories and the conceptual apparatus are the basis for the formation
of forensic theory, because it is the formation of a qualitative conceptual apparatus allows
to unambiguously use the theory of terminology. Despite the rather large scientific
apparatus of the science of criminalistics, some criminalistics terms still have ambiguity in
interpretation, which requires further systematisation and streamlining of the terminology
of the criminalistics theory.
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2. RESULTS AND DISCUSSION

In the special literature various definitions of the concept “science language” are offered
[13-15], where the main features are as follows:

- the language of science is a synthetic concept of the methodology of science, which
combines all the linguistic means used in science to express the acquired knowledge at a
specific historical stage of its development [16];

- the language of science is a set of means of formation and justification;

- provisions of science, the conceptual apparatus of scientific theory together with
the methods of proof and confirmation [17];

- the language of science is a tool for knowing the world and presenting the acquired
knowledge [18];

- the language of science is a system of concepts, signs, symbols that are created and
used by a particular field of scientific knowledge in order to obtain, reflect, process,
preserve and use knowledge. It arises and is formed as an instrument of cognition of a
certain sphere of phenomena and its specificity is determined both by the peculiarities of
the sphere under study and by the methods of its cognition [19];

- the language of science is a specific sign system that serves as a material expression
of the results of scientific cognitive activity, which can act as a natural language (language
of direct communication) and artificial (signs, symbols, mathematical expressions,
chemical formulas, etc.) [20].

Discovered by professor R.S. Belkin main trends in the development of the
criminalistics’ language remain relevant today. At the same time, there are modern trends
in the development of means of expression in criminalistics (the use of computer
technology and computer modelling, etc.), which requires updating the methodological
basis of analysis. Criminalistics, like any science that deals with the acquisition of
knowledge through the understanding of one or another side of objective reality, cannot do
without individual words and their combinations that reflect certain concepts, i.e. without
terms, in their totality (system), in other words without terminological apparatus. In this
case, the terms mean a well-defined and suitable for use in science vocabulary. Scientific
terminology of criminalistics, as a set of terms and special signs formed in the process of
origin and development of criminalistics and those that serve to reflect the special concepts
and names of typical objects of this science, and is a linguistic form of professional
knowledge.

The concepts of criminalistics form a complex, multilevel, holistic system. In
particular, the categories of criminalistics can be considered extremely general, such that
are not generalised further within this science, concepts — for example, forensic techniques,
forensic tactics, forensic methods, forensic recommendation, forensic technique, forensic
tool, tactical operation, traces, tactics crime, method of crime, etc. These categories include
other concepts that fall within their scope and are in a relationship of subordination. Thus,
the category “trace of crime” includes “materially fixed traces of reflection” and “ideal
traces” (“traces of human memory”), the category “modus operandi” — “method of
preparation”, “method of commission” and “method of concealment”. Thus, the
criminalistics’ language is a dynamic conceptual system based on definitions and
designations (terms, signs), which are a means and method of criminalistics thinking and
are used in the description (fixation) of forensic information in the practice of lawyers [21].
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The current state of development of criminalistics, the formation of promising
students (theories) necessitated the introduction of a significant number of new concepts,
terms, signs in its scientific apparatus. The innovations concern not only the general theory
of criminalistics, but also its main sections — techniques, tactics and methods. The basis of
the doctrine of the criminalistics’ language is the theory of reflection, because each degree
of reflection of reality in the human mind implies the need for cognitive procedure of
reality and certain research procedures through the language form. In the philosophical
literature it was noted that in the structure of the science language can be distinguished two
sublanguages — the language of observation and the language of theory. The language of
observation includes those statements of science that form the results of observation and
experiment; the language of theory includes statements that are the result of logical
reasoning [16]. In V.M. Pashchenko's interpretation, verbal scientific language is an
intertwined unity of two complementary sublanguages: 1) language for describing real
facts, phenomena and essences that exist independently of human, it is the so-called
“object-essential verbal scientific sublanguage”; 2) the language of descriptions of
research results and interpretations, generalisations, creation of scientific concepts and
theories, this is the so-called “subject-knowledge verbal scientific sublanguage”. This
sublanguage has all the definitions derived from the names of science. And if the first
sublanguage serves as an empirical presentation of data, it is a language for defining the
source materials of research — and presentation of the studied entities, the second — to
reflect the processes of processing, understanding and verification of collected source
material — empirical, theoretical and methodological [22].

The special literature also rightly emphasised that without the use of natural language
it is impossible to explain and interpret the scientific provisions reflected in the concepts
and terms of science [23]. In this case, it is mainly about verbal texts, which, of course,
can be supplemented by meaningful symbols, formulas, models and accompanied
(decorated) with pictorial elements: diagrams, graphs, drawings, maps and more. But, as
I.L. Mikhailin emphasises, symbols and depicted elements do little without meaningful
correct verbal text to inform a consumer of scientific knowledge [18]. In this regard, the
criminalistics’ literature drew attention to the fact that today its main part has not gone
beyond natural language, and has not yet managed to construct a comprehensive system of
formalised language operating scientific categories and concepts, as well as concepts of
crime investigation [24]. At the same time, with the use of methods and concepts of formal
logic, information theory, forecasting, higher mathematics in criminalistics, the question
of developing sign systems arises, i.e. the replacement of vocabulary description with
symbols, signs, formulas. In this regard, M.S. Polevoy once drew attention to the fact that
the means and methods of criminalistics are based and created on the basis of means and
methods of many natural and technical sciences, including mathematics and cybernetics.
And if so, then in the language of criminalistics in its interaction with mathematics and
cybernetics, it is impossible to assimilate elements of the latter [25]. Given this language
of criminalistics, its conceptual and terminological apparatus must develop under certain
criteria and conditions. According to R.S. Belkin modern trends in the criminalistics’
language include the following:

1) expanding the range of concepts and definitions used — a reflection of both growth
and qualitative changes in forensic knowledge, which can manifest itself in two directions:
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a) in increasing the number of forensic definitions, i.e. definitions of such concepts, which
only forensic science uses; b) in increasing the number of forensically interpreted
definitions used in scientific and everyday language;

2) change of definitions — both replacement of some definitions by others, and
specification of the definitions used,;

3) differentiation of concepts and their definitions — the separation of definitions
relating to the broadest forensic concepts — categories that are generic in relation to the
definitions of concepts included in the content of these categories;

4) unification of criminalistics’ terminology — reduction of terms defining the same
object, or replacement of several accepted terms by one new one, which will exist not next
to the old terms, but instead of them;

5) development of criminalistics’ sign systems — formalisation of language
criminalistics by creating unified systems of mathematical and other symbols that reflect
certain forensic concepts [26].

It should be borne in mind that the successful formation of criminalistics’ modern
language is hindered by the following problems: ambiguity of terms; double variability in
the use of terms (the peculiarity is that one word (phrase) has several meanings, i.e. most
words are polysemous, while the term must accurately reflect a concept in science);
inattention to the semantics of the word; excessive emotional colouring of terms; violation
of logical sequence in the formulation of definitions; incorrect tracing (transliteration) of
Russian equivalents; stylistic design of author's interpretations; inconsistency of the
conceptual criterion and logical-stylistic organisation, which leads to the violation of the
connecting connections of the term in the text material [10]. In addition, when formulating
a concept it is necessary to adhere to the dialectical unity between the phenomenon of
reality, concept and term. This unity is that the main, defining and primary in it is the
phenomenon of reality. The concept is a reflection of this phenomenon in the minds of
people, and the term serves as a lexical expression of the concept [27]. Since the middle of
the last century, the terminological system of criminalistics has been experiencing a period
of accelerated development. This is evidenced, on the one hand, by the emergence of new
terms (e.g., forensic situation, forensic victimology), on the other — the replacement of
existing ones with others, while maintaining the previous meaning of the term, its content
(e.g., graphic examination — handwriting examination; microobjects — microtraces;
forensic explosives — forensic explosive science, etc.) and changes in its content (for
example, investigative tactics — forensic tactics; investigative version — forensic version).
There is also a process of unification of terminology, which is associated, firstly, with the
reduction of the number of terms denoting the same object, and, secondly, with the
replacement of several accepted terms with one new [28].

The formation of the conceptual apparatus of criminalistics, its terminological
system took place on the basis of various sources: words and phrases formed by applying
various linguistic approaches, in particular, on the basis of Greco-Latin terminological
elements (dactyloscopy, poroscopy, edgeoscopy, habitoscopy, phonoscopy, homeoscopy,
odorology, homology (doctrine of an identity of an offender, etc.), lexical units borrowed
from other foreign languages (diagnostics, tactics, information, etc.), vocabulary units of
Russian origin and which are interpreted to the scientific apparatus of domestic
criminalistics (detention “by hot traces” (following a hot scent), the establishment of the
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whole in parts, etc.). These processes and their results give scientists a reason to single out
certain elements in the structure of the criminalistics’ language. Ya. Radetskaya
distinguishes three groups of terms that are represented in the criminalistics’ language: 1)
general scientific terms, which are used to achieve the stylistic design of theoretical works
on criminalistics; 2) legal terms, the main fund of which is contained in legislative acts,
and where the following are distinguished: a) terms of generalised meaning; b)
intersectoral terminology; c) industry terminology; 3) the actual forensic terminology [10].
In other words, the concepts used in forensics can be divided into the general, adapted and
forensic.

Analysis of the modern criminalistics’ language allows the proposed innovations,
provided they are evaluated, to be combined into three groups. The first includes concepts
and terms that are really aimed at increasing the scientific potential of criminalistics,
activation of its cognitive function. The second group consists of such concepts and terms
that need clarification, coordination of positions. Finally, the third group contains concepts
and terms, the feasibility of which causes significant criticism [29]. Consider in more
detail, first of all, those that relate to the conceptual provisions of criminalistics, the
definition of its nature, the elucidation of the object-subject area of research. In the early
1970s, a new scientific concept emerged, based on the so-called activity approach.
According to this concept, the object of criminalistics research is the activity: on the one
hand — criminal, on the other — detection, investigation and prevention of criminal acts.
The proposed concept could not but affect the transformation of scientific views on the
object-subject area of criminalistics, the formation of its conceptual apparatus. In the
forensic literature, along with the term “criminal activity” [30; 31] the term “forensic
activity” is increasingly used [32] and, as a consequence, there are proposals to consider
forensics itself not only as a science and academic discipline, but also as a kind of practical
activity [33]. In particular, V.Ya. Koldin notes that “the task of practical forensic research
is to establish the truth in a particular criminal case, i.e. the truth of a single fact” [34].
M.P. Yablokov writes that “predicting the practical nature is associated with the prediction
of the peculiarities of forensic activities for the detection and prevention of a particular
crime” [35].

It seems appropriate to make some remarks on the above positions. First,
criminalistics is not directly involved in the detection and investigation of a specific crime.
It is known that this is the function of investigative and judicial bodies, which use a variety
of knowledge, tools, methods and recommendations, including forensic, to perform this
activity. Secondly, as noted by R.S. Belkin, “it is customary to distinguish between forms
of activity in the fight against crime only by the nature of their legal regulation. From this
point of view, there are operational and investigative, procedural forms of activity, but not
forensic ... Ambiguous understanding of the term “criminalistics” — as a science and as a
practice — is not appropriate as well as the use of the terms “forensic relations”, “forensic
activities”. Thirdly, criminalistics reflects the most significant patterns inherent in the
objects of its study, sets out general recommendations for typical investigative,
investigative, expert situations. Therefore, forensic scientists are primarily faced with the
task of developing the scientific basis for the introduction into criminalistics and expert
practice of technical means, tactics and appropriate methods of detection and investigation
of crimes. For similar reasons, the proposals on the introduction of such integration
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constructions as “forensic odorology”, “forensic psychology” and “forensic information”
into the conceptual apparatus are not sustainable. In this case, the addition of the term
“forensic” to the usual general scientific concepts not only does not enhance their meaning
and does not expand the scope, but on the contrary creates a situation where they become
the object of critical remarks.

Regarding forensic odorology and the attempt of some scientists to elevate it to the
rank of a separate forensic theory or even science [36; 37], in this regard, it seems
appropriate in the context of this issue to make some comments. First, integration processes
can take place only in such areas of knowledge that have a relevant theoretical basis and
are generally accepted. Especially when it comes to criminal proceedings and the
procedure of proof. Secondly, it should be clearly understood that the integration of
knowledge takes place as an objective natural process, and not at the request of individual
researchers. Moreover, if there are no corresponding objective synthesising bases, then all
attempts to unite certain knowledge are in vain, and the results of such a scientific search
cannot be called anything other than forensic phantoms. Third, the integration of
knowledge in criminalistics and new theoretical constructions should be formed taking into
account its official, pragmatic function and based on the principles of criminal justice.
Ignoring these principles can lead to significant methodological errors and inconsistencies
with current legislation.

In this regard, as can be seen, position of V.D. Basay on the formation of a separate
forensic doctrine — “forensic odorology” is quite vulnerable. At the same time, V.D. Basay
for some reason calls “criminalistics odorology” partial (author’s italics — V. Zh.) doctrine,
while in criminalistics the term “separate doctrine (theory)” is accepted. Moreover, the
author in his judgments on this issue is not consistent, because along with the term “partial
criminalistics doctrine” uses the term “partial odorological doctrine”, which is not the same
thing. The fact is that odoology itself as a field of knowledge is currently making only the
first steps and is only in the process of formation. It lacks the proper tools to carry out
appropriate odorological research with a high degree of representativeness of the results,
and therefore efforts to combine odorological and criminalistics knowledge should be
considered premature. V.D. Basay's thesis about the fundamental impossibility of
instrumental study of odour traces is not convincing, because the author ignores the
dialectic of scientific and technological progress. At the same time, proposals for
laboratory examination of traces and samples of a human odour using a specially prepared
dog detector and any other bioanalyser (as the author proposes to use rats’ sense of smell)
and issued in accordance with the conclusion of the commission odorological
examination [37], that is by procedure document, contrary to applicable law and may not
be considered appropriate.

Another debatable integration construction is “forensic psychology”. The founders
of this concept V.O. Obraztsov and S.M. Bogomolova believe that “investigative
psychology” inaccurately reflects the content of the relevant section of legal psychology,
and therefore it is more correct to speak of “criminalistics psychology” as an integrative,
generalising category, covering as investigative, so other types of psychology of forensic
investigation in pre-trial criminal proceedings [38]. In author’s opinion, in this case, these
scientists make an epistemological error. Of course, certain branches of general
psychology, including law, study the laws of the human psyche, which are manifested in
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the relevant sphere of social relations. As for jurisprudence, these relations are regulated
by law and are implemented in such forms of activity as judicial, investigative, operational-
search, criminal-executive, expert, etc.

Thus, if there is no criminalistics activity, i.e. the area where certain patterns of the
human psyche are manifested, then it is not possible to identify the relevant field of
knowledge that examines them, namely “forensic psychology”. This does not in any way
deny the existence of integration links between criminalistics and legal psychology. These
connections really exist and are manifested primarily in the aspect of the tactics
development and their combinations of individual investigative actions. The remarks made
concern only the fundamental impossibility of forming “forensic psychology” as an
independent direction of branch knowledge. The use of the term “forensic information”
should also be considered a linguistic innovation that needs separate consideration. Indeed,
the information approach since the formation and development of computer science,
cybernetics has been widely used, including in criminalistics. Increasingly, the terms
“information” or “data” have been replaced by the term “information”, in the literature
there is a conversation about information processes and structures in criminalistics [39],
for example, about the interrogation as an information process [40]. Fascinated by the new
scientific direction, some forensics have forgotten that the term “information” should be
used only in a clearly defined subject area. In this regard, it can hardly be considered
impeccable to introduce into the scientific apparatus of such a category as “forensic
information” and, moreover, attempts to differentiate it into evidence and tactical [41].
Such attempts provoked critical remarks from some scientists, among whom the most
categorical was R.S. Belkin. “Like forensic activity,” he noted, “the term ‘“forensic
information” is meaningless and pointless. It does not carry any semantic load, as it is
impossible to determine which information is forensic and not procedural or operational,
which are its only sources. In nature, there is no such information, but only information
meaningful for forensic, which means any information that is used to solve forensic
problems, regardless of its type and sources. And in terms of means, tasks and purpose of
proof, information can only be evidential or indicative” [42]. And, as a summary, R.S.
Belkin attributed this term to the category of so-called forensic phantoms.

The proposal of G.A. Matusowskiy to review the category “methods of crime
investigation” in two aspects should also be considered debatable. First, as a process of
investigation of crimes, as a specific activity of bodies and persons authorised by law,
carried out on the basis of the use of forensic techniques, methods of investigative tactics,
methods of investigation of certain types. Secondly, as a section of criminalistics, which
contains a system of comprehensive forensic recommendations for the detection,
investigation and prevention of certain types of crimes. “It is in the relationship of these
two areas — practical and theoretical,” said G.A. Matusowskiy, “the method of
investigating crimes reveals its purpose” [33]. As for the theoretical direction, there are no
objections, because “methodology of crime investigation” is traditionally considered as a
purely scientific category. At the same time, the desire to consider the category
“methodology of crime investigation” as a synonym for “investigation process” or
“investigation activity” contradicts the provisions of semantics and etymology, where the
method is considered as a set of methods, techniques, operations of reality cognition. In
other words, “methodology” is a set of scientific advice on the most effective ways to carry
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out activities to detect, investigate and prevent crimes, and not the activity itself. In
addition, the proposal to introduce the term “automated crime investigation methodology”
into the conceptual apparatus of forensic science should also be considered insufficiently
substantiated [43]. Indeed, in the scientific and reference literature, guidelines for the
optimal organisation of pre-trial investigation can be set out in a descriptive (most
traditional) and formalised form, in the form of specific programs or algorithms. But
programs and algorithms cannot fully reflect the content and structure of the descriptive
method, and therefore the addition of the term “methodology” to the term “automated”
does not seem correct. As it can be seen, the desire of individual authors to unjustified
unification, simplification of certain terms, which leads to the emergence of such
innovations, which cannot be called anything other than scientific jargon, should be
recognised as another negative trend. It is worth proposing to replace the traditionally used
term “theory of operational and investigative activities” with the term “ordology”, and “the
process of implementing operational and investigative measures” — with the term
“orthological regulations” [41]. Frankly, it is highly doubtful that the theory of
criminalistics is in dire need of such unifications, as the latter lead to terminological
looseness and cluttering of the science language.

CONCLUSIONS

The criminalistics’ language as a system of concepts, terms, signs, symbols is developing
dynamically. There is a constant enrichment of the scientific arsenal of this field of
knowledge. At the same time, this process should take into account the general trends in
the development of the science of criminalistics, its conceptual and terminological
apparatus. The rejection of traditional approaches to the definition of certain forensic
concepts, the desire for innovation and unification always require special care and
comprehensive justification. Some of the terms and means used may seem unsatisfactory.
Criminalistics, unlike most other areas of research, makes an attempt to apply a scientific
method in the field, which is why there are certain problems of interpretation that can be
avoided. The conceptual and terminological aspect of criminalistics deserves close
attention in all different legal actions: law-making, law enforcement, law interpretation
and law implementation. Criminalistics terminology deserves special attention, as it should
not be interpreted randomly or by analogy. Its use should be orderly, clearly regulated, as
its use is often associated with the most significant restrictions on individual rights. To
denote the conceptual, doctrinal content of criminal science, it is necessary first of all to
involve categories and terms that reflect the essence of domestic criminalistics policy.

As the study shows, there is still a need to develop uniform and unambiguous
concepts in legal terminology in general and in the criminalistics’ apparatus in particular,
because the language of scientific theory is not yet unambiguous and is to some extent
debatable.
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Ipuna Anapiisaa JikoBcbKa

Kagedpa yusirvrozo npasa opuduyozo $paxyrvmenty
Kuiscoxui nayionaroruii yrisepcumem imeri Tapaca Lllesuerika
Kuis, Ykpaina

CYUACHI IIIAXOAN MIZDKHAPOAHOT O ITPMUBATHOI'O
ITIPABA TA KOAI3IMIHI HOPMU AOT'OBOPIB ITPO ITPABOBY
AOIIOMOTIY Y HNBIAbHUX CITPABAX

AHoTtauiss. Yacmuna 0ocoeopie npo npasogy oonomozy mixc Yxpainowo ma iHwumu
oeparcasamu micmums Koniziuni Hopmu. Ti 3 HUX, WO BU3HAYUAIOMb NPABO 3ACMOCOB8YBAHE
00 00208IpHUX 30008 ’A3aHb, CIMEUHUX MA CHNAOKOBUX GIOHOCUH € MAKUMU, WO He
8I0N06I0AOMb CY4acHUM Ni0X00am USHAYEHHs Npasd, 3ACMOCO8)8AHO20 00 32A0AHUX
epyn 6i0OHocuH. Memoto cmammi € po3Kpumms BiOMIHHOCMEU MidC KOJNIZIUHUM
Pe2yn08aHHAM NPUBATNHUX BIOHOCUH } 002080pAX NPO NPABOBY 00NOMO2Y Midc YKpainoo
ma oeaxumu kpainamu €C ma cyuacuumu nioxooamu 00 KONi3IUHO20 pe2yIo68aAH s MAKUX
BIOHOCUH ) THUUUX 0JHCEPEeNax MINCHAPOOHO20 NPUBAMHO20 NPA8d, NOSACHEHHs MOo20, K
cnio  upiulysamu KO3l Midc 002080pamu Npo Npagogy O0O0NOMO2Y mMd [HUMUMU
MIJICHAPOOHUMU ~ 002080PAMU,  OKDECJIeHHsI OCHOBHUX HANPAMKI@ YOOCKOHALEHHS
KOMIBIUHUX HOPM Y 002080pax Npo npasosy oonomocy. Memooamu oocniodxcenns 6ynu
NOPIBHANbHUL, OiaIeKMUdYHUllL ma @QOpMAIbHO-T02IYHUL, AKI 00360IUNU  BUABUMU
npoodaeMu KOMI3IUHO20 pe2ylto8ants y 002080pax NpPo npasogy 0onomozy, ma 3pooumu
BUCHOBKU 011 iX YCYHeHHs. Bukopucmanmus 3a3uaueHux memoois 003601UN0 3 ACY8AMU, U0
OJIsl pe2yio8anHss 00208IPHUX 30008 S3aHb 3A BI0CYMHOCMI 200U CMOpPIH Npo 6udip
3ACcmMoco8ysano2o npasa Havuyacmiuie UKOPUCMOBYEMbCs npus 'saska lex loci contractus.
locoeip mixc Ykpainow i Pymynielo ne nepeodauae modiciusocmi eubopy npasa 0o
00208IipHUX 30008 ’A3aHb. J]02060pU NPO Npasogy 00NoMo2y IMREPAMUEHO BUHAUAIOMb
npaeo, 3acmocogyeane MAUHOBUX GIOHOCUH NoOpyicocs. Bowu euxopucmosyroms
oyanicmuyHull nioxio 00 GU3HAYEHHS NPasd, 3ACMOCO8YBAHO20 00 CHAOK)BAHHS.
Bcemanoeneno, wo koukypenyisa nopm yiei Konsenyii ma nopmamu 002060pie npo npagogy
oonomozy midic Yrpainoro ma Ioavwero i Yxpainowo ma Ecmoniero mae supiutysamucs Ha
Kopucmb 1 aazvkoro Koneenyii. 3anpononoeano eHecmu sminu 00 002080pié NPO NPABO8Y
oonomozy yknadeHumu mixc Yrpainorw ma Jepocasamu-Ynenamu €C: Konizitini Hopmu,
Wo 8U3HAYAIOMb NPABO, 3ACMOCO8YBAHE 00 O0208IPHUX, CIMEUHUX | CHAOKOBUX 8IOHOCUH
BUKIIACMU Y HOBIU pe0aKyii, BUKOPUCTNABUIL Y AKOCMI MOOeT KONI3IUHI HOpMU 8ION0GIOHUX
peenamenmig €C.

KurouoBi cioBa: xomiziliHe peryioBaHHS, JOTOBIpHI BiAHOCHHH, ['aa3bka KOHBEHLif,
3aroBifgay, CaaKoBl BIIHOCHHU.
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MODERN APPROACHES TO PRIVATE INTERNATIONAL LAW
AND CONFLICTING PROVISIONS ON LEGAL AID IN CIVIL
CASES

Abstract. Part of the legal aid treaties between Ukraine and other states contains rules
concerning conflict of laws. Where those that determine the law applicable to contractual
obligations, family, and hereditary relations are not in line with current approaches to
determining the law applicable to the specified groups of relations. The purpose of the
paper is to uncover the differences between the regulation of conflict of laws in private
relations in the legal aid treaties between Ukraine and some EU countries and the modern
approaches to the regulation of conflict of laws in such relations, contained in other
sources of private international law; an explanation of how to solve conflicts between legal
aid treaties and other international treaties; outlining the main areas of improvement of
rules concerning conflict of laws in legal aid treaties. The methods of the study were
comparative, dialectical, and Aristotelian, which allowed to identify the problems of
regulation of conflict of law in legal aid treaties and to draw conclusions for their
elimination. Application of these methods allowed to find out that lex loci contractus is
most often used to regulate contractual obligations in the absence of an agreement of the
parties on the choice of applicable law. The agreement between Ukraine and Romania
does not provide for the choice of the law for contractual obligations. Legal aid treaties
imperatively determine the law applicable to the property relations of the spouses. They
apply a dualistic approach to determining the right to inherit. It has been established that
competition between the rules of this Convention and the rules of legal aid treaties between
Ukraine and Poland and Ukraine and Estonia should be decided in favour of the Hague
Convention. It is proposed to amend the legal aid treaties concluded between Ukraine and
the EU Member States: the rules concerning conflict of laws, which define the law
applicable to contractual, family, and hereditary relations should be revised using the
relevant EU regulations as a model.

Keywords: regulation of the conflict of laws, contractual relations, Hague Convention,
testator, hereditary relations.

INTRODUCTION

Legal aid treaties contain several rules important for international private law (hereinafter
referred to as IPL), including rules concerning conflict of laws. Ukraine has concluded
such agreements with many countries, including the following Member States: the
Republic of Poland, the Republic of Bulgaria, Romania, the Estonian Republic, the
Republic of Lithuania, the Republic of Latvia, the Czech Republic, Hungary, the Hellenic
Republic, the Republic of Cyprus. Furthermore, according to the Ministry of Justice of
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Ukraine, by virtue of the Law "On Legal Succession"! , the treaties concluded by the
former USSR continue operating: the Convention between the USSR and the Italian
Republic on Legal Aid, the Treaty between the USSR and the Finnish Republic on Legal
Aid (as to this Treaty, legal succession of Ukraine was executed via exchange of notes),
the Agreement between the USSR and the Federal People's Republic of Yugoslavia on
Legal Aid?. However, the Ministry of Foreign and European Affairs of the Republic of
Croatia does not mention this treaty among the treaties in force between it and Ukraine®.

Legal aid treaties as a source of IPL were investigated by individual scholars. In
particular, the place of legal aid treaties among other sources of IPL was analysed by A.S.
Dovhert [1]; regulation of conflict of laws of certain types of private relations in legal aid
treaties — by V.S. Khachatrian [2]; issues of the international civil process in such treaties
— H.A. Tsirat [3]; issues of inheritance in legal aid treaties — O.0. Karmaza [4], M.O.
Mykhailiv [5]. At the same time, the conformity of the regulation of conflict of laws in the
legal aid treaties to modern approaches of international private law in Ukraine was not
analysed. Resoluton of conflict of laws between legal aid treaties and other agreements
have not been resolved, nor has the specificity of interpreting such treaties been analysed.

Therefore, the purpose of this paper is to identify the differences between the
regulation of conflict of laws in private relations in the legal aid treaties between Ukraine
and some EU countries and the modern approaches to the regulation of conflict of laws in
such relations in IPL; to explain how to solve conflict of laws between legal aid treaties
and other international treaties; to outline the main areas of improvement of rules
concerning conflict of laws in legal aid treaties.

1. MATERIALS AND METHODS

To achieve the purpose of the study, the following methods of scientific knowledge were
used: comparative, dialectical, Aristotelian. In particular, the comparative method was
used to identify the essence of regulation of conflict of laws in legal aid treaties and current
IPL sources, and allowed to identify differences in approaches to regulation of conflict of
laws in these instruments. Thus, most legal aid treaties were found to use lex loci
contractus to determine the law applicable to the contractual relations in the absence of an
agreement between the parties as to the choice of applicable law; for real estate agreements,
which are subject to lex rei sitae connecting factor. Modern IPL sources use other points
of contact: the law of the country with which the contract is most closely connected; the
law of the country where the party performing the contract has its habitual place of
residence; fixed points of contact, which do not include lex loci contractus. The
comparative method revealed differences in the regulation of conflict of laws in relations
concerning marriage property. It was found that, unlike current IPL sources, some legal
aid treaties forbid spouses to choose the law to be applicable to property relations between

! Law of Ukraine “On Legal Succession” (1991, October). Retrieved from
https://zakon.rada.gov.ua/laws/show/1543-12.

2 Legal basis in the field of legal relations in civil and criminal cases. Retrieved from
https://minjust.gov.ua/m/str_9385.

3List of international treaties and international acts concluded between the Republic of Croatia and Ukraine.
Retrieved from http://www.mvep.hr/en/foreign-politics/bilateral-relations/overview-by-
country/ukraine,144.html.
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them. The use of this method made it possible to identify the distinctive features of
regulation of conflict of laws in hereditary relations: thus, legal aid treaties apply the
dualistic approach to regulation of conflict of laws in hereditary relations, while the most
recent source of IPL, which contains rules concerning conflict of laws applicable to
hereditary relations, applies monistic approach. The comparative method revealed
differences in legal aid treaties and current IPL sources as to the regulation of conflict of
laws concerning the form of testaments. In particular, it was established that, compared to
current IPL sources, legal aid treaties offer fewer alternatives to determining the law that
can govern the form of a testament. Furthermore, the comparative method allowed to
identify the place of legal aid treaties among the sources of law of EU and Ukraine, which
contain rules concerning conflict of laws, and to identify the commonality in approaches
to this issue: legal aid treaties concluded between Ukraine and a particular EU Member
State take precedence over both national legislation of Ukraine and EU regulations
containing rules concerning conflict of laws.

The dialectical method was used to find out the extent to which the rules concerning
conflict of laws, contained in legal aid treaties, conform to the needs of modern life. It
revealed the obsolescence and inconvenience of lex loci contractus connecting factor. The
use of the dialectical method allowed to conclude that depriving the spouses of the
opportunity to choose the law applicable to property relations between them does not meet
modern requirements, and in some cases conduces legal uncertainty. The dialectical
method helped to identify the difficulties caused by the application of a dualistic approach
to the regulation of conflict of laws in hereditary relations in the modern world and to
identify issues arising from its application. The dialectical method allowed to identify the
inconsistency of the regulation of conflict of laws concerning the form of testament in the
legal aid treaties, particularly with regard to the favour testamenti principle, which is one
of the key principles in modern IPL. The discrepancy, in particular, is that legal aid treaties
concluded between Ukraine and the EU Member States provide less opportunity to
implement this principle than is required in modern life.

The Aristotelian method was used to develop proposals for resolving conflicts
between the rules of legal aid treaties and those of other international treaties. In particular,
this method allowed to establish that competition between provisions of the Hague
Convention on conflict of laws, which concern the form of testaments and the rules of legal
aid treaties between Ukraine and Poland, and Ukraine and Estonia should be decided in
favour of the Hague Convention.

2. RESULTS AND DISCUSSION

2.1 Common features of regulation of conflict of laws in legal aid treaties between Ukraine
and individual countries

First, it should be noted that all legal aid treaties between Ukraine and other countries can
be classified into 3 groups. The first group includes treaties that do not contain rules
concerning conflict of laws!. The second group includes treaties containing rules

! Treaty between Ukraine and the Republic of Hungary on Legal Aid in Civil Affairs. (2001, August).
Retrieved from https://zakon.rada.gov.ua/laws/show/348_026; Treaty between Ukraine and the Hellenic
Republic on Legal Aid in Civil Affairs. (2002, July). Retrieved from
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concerning conflict of laws relating only to hereditary relations and the form of the
testament!. The third group consists of treaties that have rules concerning conflict of laws
that determine the law applicable to a wide range of relations: contractual, non-contractual,
family, hereditary, restrictions, and deprivation of legal capacity 2.

Analysis of the rules concerning conflict of laws in legal aid treaties suggests that
the approaches they use to determine the law applicable to contractual obligations, family,
and hereditary relations are archaic and do not correspond to modern tendencies in the
regulation of specified groups of relations.

For example, most legal aid treaties, to determine the law applicable to the regulation
of contractual relations, the parties of which did not agree on the law applicable to the
contract, establish lex loci contractus connecting factor, except contracts for real estate,
regulated according to lex rei sitae®.

Meanwhile, the inconvenience of using such a connecting factor as lex loci
contractus is generally recognized. It is explained by the fact that different legal systems
have different approaches to determining the place of conclusion of the contract (in some
countries — the place of sending the bill of acceptance, in others — the place of receiving
the bill of acceptance). Furthermore, situations often occur where the contract is not in any
way related to the state of the place of its conclusion. It is for this reason that modern IPL
sources do not use this connecting factor to determine the law applicable to contractual
relations.

For example, the Law of Ukraine “On International Private Law” (hereinafter
referred to as LoU “On IPL”) provides that in the absence of a choice of law to the
agreement, contractual relations shall be governed by the law of the state with which the
treaty is most closely connected (Art. 44 of the LoU “On IPL”). This right is determined
by analysing the terms and conditions, the essence of the transaction or the totality of the
circumstances of the case (Art. 32, Part 3 of the LoU “On IPL”). If the analysis of these
factors does not allow to determine the law applicable to the contractual relations, it shall
be defined as the law of the state "where the party responsible for performance, which is
crucial for the content of the transaction, has its place of residence or location™ (Art. 32,
Part 3 of the LoU "On IPL"). Article 44, Part 1 of the LoU “On IPL” defines such a party
for 23 agreements. Article 44, Part 2 of the LoU “On IPL” offers a specific mechanism for
determining the law that has the closest connection to the agreement for certain types of

https://zakon.rada.gov.ua/laws/show/300_013; Treaty between Ukraine and the Republic of Bulgaria on
Legal Aid in Civil Affairs. (2004, May). Retrieved from https://zakon.rada.gov.ua/laws/show/100_056.

! Treaty between Ukraine and the Republic of Cyprus on Legal Aid in Civil Affairs. (2004, September).
Retrieved from https://zakon.rada.gov.ua/laws/show/196_008. (hereinafter referred to as the Treaty between
Ukraine and Cyprus).

2 Treaty between Ukraine and the Republic of Poland on Legal Aid and Legal Relations in Civil and Criminal
Affairs. (1993, May). Retrieved from https://zakon.rada.gov.ua/laws/show/616_174 (hereinafter referred to
as the Treaty between Ukraine and Poland); Treaty between Ukraine and the Republic of Lithuania on Legal
Aid and Legal Relations in Civil, Family, and Criminal Affairs. (1994, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/440_002 (hereinafter referred to as the Treaty between Ukraine and
Lithuania).

3 Agreement between Ukraine and the Czech Republic on Legal Aid in Civil Affairs. (2008, December).
Retrieved from https://zakon.rada.gov.ua/laws/show/203_018 (hereinafter referred to as the Treaty between
Ukraine and Czechia).
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agreements. The connecting factor applicable to consumer contracts, in the absence of a
choice of law, is the law of the country where the consumer has its place of residence (Art.
45, Part 3 of the LoU “On IPL”). That is, the LoU “On IPL” does not apply the lex loci
contractus connecting factor to contractual obligations.

The Regulation of the European Parliament and of the Council on the law applicable
to contractual obligations (Rome 1) (hereinafter referred to as Rome | Regulation) also
does not apply the said factor, which, in the absence of a choice of law by the parties to the
agreement, offers a number of fixed connecting factors, among which there are no lex loci
contractus (Articles 4-8 of Rome I Regulation). Furthermore, the contract may be governed
by the law of the state where the party carrying out a specific performance of the agreement
has its habitual residence, if it is an agreement that is not mentioned in Art. 4, Part 1 of the
Rome | Regulation or if it contains elements of various agreements referred to in Art. 4,
Part 1 of the Rome | Regulation. It is therefore considered that the "specific performance”
connecting factor in the Rome | Regulation is used in a subsidiary manner [6].

The lex loci contractus connecting factor also is not applicable in the Law of
Switzerland “On International Private Law” (hereinafter referred to as the LoS "On IPL")?,
which is rightly referred to as the “Comprehensive Codification” of IPL [7]. According to
the document, the primary connecting factor applicable to the contractual obligations in
the absence of an agreement of the parties as to the choice of applicable law is the law of
the state with which the agreement is most closely related. The law applicable to certain
types of agreements is determined according to other connecting factors, but there are no
lex loci contractus among them (Art. 117-123 of the LoS "On IPL").

Article 31 of the Agreement on Legal Aid between Ukraine and Romania, instead of
the term "contractual relations"”, uses the term "legal relations with immovable and
movable property" and defines the law applicable to them as "the law of that contracting
party in whose territory the real estate or movable property is located”. However, the
parties to such legal relations are not empowered to choose the law applicable to such
relations. Considering that the aforementioned Treaty between Ukraine and Romania
contains special rules concerning conflict of laws which cover different groups of private
legal relations (Article 33 — tort relations, Articles 34-36 — hereditary relations, Article 26
— relations governing marriage property) other than contractual, it is obvious that Art. 31
refers to contractual relations.

Depriving the parties to the agreement of the right to choose the law applicable to
the agreement appears more than surprising, considering the fact that the principle of
autonomy of the will of the parties (in particular, in contractual relations) is a fundamental
principle of the modern IPL, enshrined in most of its sources (for example, Article 3 of the
Rome I Regulation, Article 43 of the LoU “On IPL”, Article 116 of the LoS “On IPL”). A
considerable number of international contracts contains an agreement on the choice of
applicable law, most of which are supported by courts [8].

Rules concerning conflict of laws that determine the law applicable to the marriage

! Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law
applicable to contractual obligations (Rome ). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=celex%3A32008R0593.

2 Bundesgesetz iiber das Internationale Privatrecht (IPRG) vom 18. Dezember 1987 (stand am Januar 2019).
Retrieved from https://www.admin.ch/opc/de/classified-compilation/19870312/index.html.
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property relations also do not correspond to modern approaches of their regulation, since
they do not establish the right of spouses to choose the law applicable to them, and
imperatively define such right (see, for example, Article 26 of the Treaty between Ukraine
and Lithuania, Article 29 of the Treaty between Ukraine and Czechia, Article 26 of the
Treaty between Ukraine and Romania)®.

Meanwhile, Article 61 of the LoU “On IPL”, including Article 22 of the EU
Regulation on enhanced cooperation in the area of jurisdiction, applicable law and the
recognition and enforcement of decisions in matters of matrimonial property regimes allow
spouses to choose the law applicable to marriage property regimes 2 (hereinafter referred
to as the Marriage Property Regulations) (although there are restrictions on alternatives
from which the applicable law can be chosen). With that, as commenters of the said
Regulation note, this document treats the autonomy of the will of the spouses to choose
the law applicable to the regimes of marriage property as a matter of paramount
importance, Moreover, it avoids ambiguity as to the law governing the regimes of marriage
property, which is inevitable if spouses do not choose the right applicable to their property
relations [9].

Regulation of conflict of laws in hereditary relations in legal aid treaties is also
obsolete. In particular, this is because they apply a dualistic approach to determining the
right to inheritance (that is, the inheritance of movable property is governed by the law of
the country where the heir had its last residence (or by the law of the country of its
nationality, if it chose the law of that country in the testament); real estate is inherited
according to the law of the country where the property is located (see, for example, Article
36 of the Agreement between Ukraine and the Republic of Estonia on Legal Aid and Legal
Relations in Civil and Criminal Affairs® (hereinafter referred to as the Treaty between
Ukraine and Estonia), Article 34 of the Treaty between Ukraine and Romania, Article 35
of the Treaty between Ukraine and Lithuania, Article 18 of the Treaty between Ukraine
and Cyprus. In principle, this corresponds to the approach contained in Article 70 of the
LoU "On IPL", but the most progressive codifications of rules concerning conflict of laws
apply a monistic approach to determining the law applicable to inheritance (that is,
inheritance is subject to the law of one state, regardless of whether the hereditary mass
includes both movable and immovable property). This is conditioned upon the fact that the
use of different connecting factors, and therefore the laws of different states to inherit one
person's property significantly complicates the planning of inheritance, especially when
the law of one of the states applied to the inheritance has the institution of compulsory

! Treaty between Ukraine and the Republic of Lithuania on Legal Aid and Legal Relations in Civil, Family,
and Criminal Affairs. (1994, November). Retrieved from https://zakon.rada.gov.ua/laws/show/440_002
(hereinafter referred to as the Treaty between Ukraine and Lithuania); Treaty between Ukraine and the Czech
Republic  on Legal Aid in Civil Affairs. (2008, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/203_018 (hereinafter referred to as the Treaty between Ukraine and
Czechia).

2 Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced cooperation in the area of
jurisdiction, applicable law and the recognition and enforcement of decisions in matters of matrimonial
property regimes. Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32016R1103.

3 Treaty between Ukraine and the Republic of Estonia on Legal Aid and Legal Relations in Civil and Criminal
Affairs. (1995, February). Retrieved from https://zakon.rada.gov.ua/laws/show/233_659.
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inheritance, and the law of another state uses other mechanisms to protect the interests of
the family [10]. For this reason, for example, the EU Regulation on jurisdiction, applicable
law, recognition and enforcement of decisions and acceptance and enforcement of
authentic instruments in matters of succession and on the creation of a European Certificate
of Succession® (hereinafter — the Succession Regulation) does not contain any specific
rules concerning conflict of laws applicable to the inheritance of immovable property, and
defines the right applicable to inheritance at large). (see Articles 21, 22 of the Succession
Regulation).

Regulation of the conflict of laws concerning the form of the testament, which is
contained in legal aid treaties, is also not in line with current approaches. Thus, most of
them provide that the form of the testament or the act of cancellation thereof may be
governed either by the law of the state where it was drafted, amended, or revoked
accordingly, or by the law of the state whose nationality the testator had at the time of
drafting the testament or the act of at the time of cancellation thereof (see, for example,
Article 19 of the Treaty between Ukraine and Cyprus; Article 39, Part 2 of the Treaty
between Ukraine and Poland). Meanwhile, the basis of modern regulation of the conflict
of laws concerning the form of testament underlies the favour testamenti principle,
according to which the intention of the testator is to be given the maximum possible effect
[11]. The implementation of the favour testamenti principle is ensured by the fact that the
rule concerning conflict of laws, which defines the law applicable to the form of testament,
establishes several alternative connecting factors, which, referring to the laws of different
states, enable the court to choose the one which refers to the law that supports the validity
of the testament [12]. That is why, for example, the Convention on the Conflicts of Laws
relating to the Form of Testamentary Dispositions, concluded on 5 October 1961
(hereinafter referred to as the Hague Convention), establishes, compared with the legal aid
treaties, a greater number of alternatives to determine the law applicable to the form of
testament. In particular, Art. 1 of the Hague Convention states that: "a testament is valid
as to its form if the same is in conformity with national law: a) the place where the testator
made it, or b) the nationality of the testator at the time of the drafting the testament or at
the time of their death, or ¢) a permanent place of testator's residence at the time of the
drafting the testament or at the time of their death, or d) the habitual residence of the
testator at the time of drafting the testament or at the time of their death, or e) as far as real
estate is concerned — its location”.

It is noteworthy that all alternatives in this rule concerning conflict of laws are
connected by the "or" conjunction. That is, it is sufficient that the form of the testament
corresponds to the law of at least one of the states mentioned in any of the alternatives.
Article 72 of the LoU “On IPL” provides for connection factors similar to those in the
Hague Convention to determine the law governing the form of a testament and the act of
its cancellation. We support the opinion that the said article (similar to the Hague
Convention) seeks to determine the choice of any of the alternatives it establishes to
determine the applicable law [13].

! Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic
instruments in matters of succession and on the creation of a European Certificate of Succession. Retrieved
from https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32012R0650.
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2.2 Interaction of legal aid treaties with other sources containing rules concerning conflict
of laws

Since the Hague Convention involves States with which Ukraine has bilateral legal aid
treaties, which also contain connection factors regarding the form of the testament, which
differ from those specified in the Hague Convention, it is necessary to find out which the
rules will be subject to prevailing application. The Hague Convention does not address the
matter of correlation of its rules with those of other international treaties. Article 97 of the
Treaty between Ukraine and Poland states that: “this Treaty shall be without prejudice to
the provisions of other Treaties to which one or both Contracting Parties are bound™.
Therefore, in case of competition between the Treaty between Ukraine and Poland and the
Hague Convention, the latter shall be subject to application.

The Treaty between Ukraine and Estonia does not determine the correlation of its
provisions with the rules of other international treaties in which the contracting states take
part. Therefore, this issue will be resolved according to Art. 30 of the Vienna Convention
on the Law of Treaties, which permits the application of a previous treaty which has not
been terminated, only to the extent that its provisions are compatible with those of the
following treaty.

In this regard, it is important to decide which contract is the previous one and the
following one. Sometimes the answer to that question is obvious. For example, in 1992,
two states acceded to the multilateral convention adopted in 1985, which entered into force
in 1990. Later, in 2000, they entered into a bilateral agreement, which entered into force
for each of them in 2001. It is clear that the 2000 treaty, which came into force in 2001, is
the following one compared to the 1985 treaty, which came into force in 1990 in general,
and in 1992 for the two states in particular..

However, more complex cases are also encountered, such as the situation with the
Hague Convention and the Treaty between Ukraine and Estonia. It is known that the Hague
Convention was adopted on 5 October 1961 and entered into force on 5 January 1964.1
According to Article 15 (1) of the Hague Convention, it shall come into force on the 60th
day after the deposit of the third instrument of ratification. It entered into force for Ukraine
on 14 May 2011, and for Estonia on 12 July 1998.2 According to Article 15 (1) of the
Hague Convention, it shall enter into force for each state that signs it and subsequently
ratifies it on the 60th day after the deposit of its instrument of ratification. According to
Avrticle 14 of the Hague Convention, the deposit of instruments of ratification is carried out
by the Ministry of Foreign Affairs of the Netherlands. The Legal Aid Treaty with Estonia
was signed on 15 February 1995 and entered into force on 17 May 1996.

In this regard, it should be noted that there are several approaches in international
law to determine the date with which the understanding of the "following treaty" is
connected in Art. 30 of the Vienna Convention. The first assumes that such a date is the
date of acceptance of the international treaty (in other words, the date on which it became
open for signing) [14]. The second is the date of entry into force [14]; the third is the entry
into force of a specific state [14]; the fourth is the date of occurrence of mutual rights and

! Hague Convention. Retrieved from https://www.hcch.net/en/instruments/conventions/full-text/?cid=40.
2 Status table of Convention of 5 October 1961 on the Conflicts of Laws Relating to the Form of Testamentary
Dispositions. Retrieved from https://www.hcch.net/en/instruments/conventions/status-table/?cid=40.
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obligations between specific states. If the Hague Convention entered into force on 12 July
1998 and for Ukraine on 14 May 2011, the date on which the mutual rights and obligations
arise therefrom is 14 May 2011.

In our opinion, the date of adoption of an international treaty cannot be decisive for
the establishment of a “following treaty”, since the opening of a treaty for signing does not
in itself impose any obligations on specific states perform it. The same applies to the entry
into force of an international treaty. Thus, the entry into force of the 1964 Hague
Convention had no consequences for either Ukraine or Estonia. The entry into force of an
international treaty for one country has no consequences for the other. Therefore, the date
of entry into force of an international treaty for a particular country cannot be decisive for
determining which of the two international treaties is the following. Therefore, it should
be acknowledged that the following of the two international treaties is the one under which
mutual rights and obligations later arose. Considering the fact that the Hague Convention's
mutual rights and obligations for Ukraine and Estonia arose on May 14, 2011, and for the
Treaty between Ukraine and Estonia — on May 17, 1996, the Hague Convention should be
recognized as the "following" of these two treaties.

Therefore, competition between the Hague Convention and the Treaty between
Ukraine and Estonia should be resolved in favour of the Hague Convention.

There are several theories regarding the interaction of international treaties and
national law [15]. However, Art. 19, Part 1 of the Law of Ukraine "On International
Treaties of Ukraine™! envisages priority of the rules of international treaties over the
national law of Ukraine. The law of other states (e.g. Poland) with which Ukraine has legal
aid treaties defines the correlation between international treaties and national law in a
similar fashion [16].

According to the general rule provided, in particular, by Art. 62 of the Regulations
on regimes of marriage property, Art. 25 of the Rome | Regulation, Art. 75 of the
Succession Regulation, the rules of the international treaty in which the participating
Member State(s) and third country(ies) take precedence over the rules of the corresponding
regulation. If only international Member States are involved in an international treaty, then
the relevant regulation, which regulates the same issues as the international treaty, shall be
subject to overriding application. Regulations may, however, provide for exceptions to the
latter rule.

That is, the rules concerning conflict of laws of the legal aid treaty between Ukraine
and the EU Member State take precedence over the rules concerning conflict of laws of
the EU, which contain the rules concerning conflict of laws that define the law applicable
to the same issues as the specified international treaty.

CONCLUSIONS

Part of the legal aid treaties between Ukraine and other states contains conflict of law rules.
The rules concerning conflict of laws in legal aid treaties to determine the law applicable
to contractual obligations, family, and hereditary relations are not in line with current IPL
approaches to regulating these groups of relations. Lex loci contractus is most often used

! Law of Ukraine "On International Treaties of Ukraine". (2004, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1906-15.
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to regulate contractual obligations in the absence of the parties' agreement on the choice of
applicable law. Modern IPL sources (the LoU “On IPL”, Rome I Regulation) offer other
connecting factors to determine the law applicable to the contract in the absence of an
agreement on the choice of law more convenient to govern the contractual relations. The
Treaty between Ukraine and Romania does not provide for the possibility of choosing the
law to govern contractual obligations, which contrasts sharply with the importance of the
principle of autonomy of contractual parties' will, which is indisputable in the IPL doctrine,
and is reflected in current IPL rules concerning conflict of laws.

Furthermore, legal aid treaties imperatively determine the law applicable to the
marriage property relations, without giving the spouses any choice of applicable law. At
the same time, LoU “On IPL” and the Regulations on Marriage Property Regimes give
spouses the right to choose the law applicable to their proprietary relations. Legal aid
treaties apply a dualistic approach to the definition of inheritance law, which, although
consistent with the LoU “On IPL” approach, is contrary to the Succession Regulation
approach, which uses a monistic approach that simplifies the regulation of hereditary
relations with a foreign element as against the dualistic approach. Regulation of the conflict
of laws regarding the form of the testament in legal aid treaties creates less opportunity to
implement the favour testamenti principle than the Hague Convention and the LoU "On
IPL". In this case, competition between the Hague Convention and the legal aid treaties
between Ukraine and Poland, and Ukraine and Estonia should be resolved in favour of the
Hague Convention. Conflicts between legal aid treaty rules and the LoU “On IPL” are
solved in favour of legal aid treaties. Conflicts between legal aid treaties involving EU
Member States and third countries and EU regulations containing rules concerning conflict
of laws shall be solved in favour of legal aid treaties. With this in mind, it is necessary to
amend the legal aid treaties, in particular those concluded between Ukraine and the EU
Member States: to establish rules concerning conflict of laws applicable to contractual,
family, and hereditary relations similar to the corresponding EU regulations.

REFERENCES

[1] Dovhert, A.S. (2014). Sources of private international law of Ukraine. In A.S.
Dovgert, V.I. Kysil (Eds.), Private international law (pp. 98-118). Kyiv: Alerta.

[2] Hachatrian, V.S. (2012). International treaties of Ukraine on legal assistance as a
form of unification of conflict of laws rules. Kharkiv: Yurait.

[3] Tsirat, G.A. (2013) International civil procedure. Kharkiv: L.S. Ivanchenko’s
Publishing House.

[4] Karmaza, O.0. (2007). International succession law. Kyiv: Publisher S.Ya. Fursa.

[5] Muhailiv, M. (2018). International agreements of Ukraine on legal assistance in civil
matters as a source of legal regulation testate succession in private international law.
Entrepreneurship, Economy and Law, 10, 229-233.

[6] Bélohlavek, A. (2010). Rome convention — Rome i regulation commentary:
commentary: new eu conflict-of-laws rules for contractual obligations. Huntington,
New York: Juris Publishing.

[7] Schnyder, A.K. (1999). Das neue IPR-gesetz: eine Einfiihrung in das Bundesgesetz
vom 18. Dezember 1987 iiber das internationale Privatrecht (IPRG). Ziirich:
Schulthess.

187



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

[8]

[9]

[10]

[11]

[12]
[13]
[14]
[15]

[16]

Ruhl, G. (2007). Party autonomy in the private international law of contracts:
transatlantic convergence and economic efficiency. Comparative Research in Law
and Political Economy Research Paper Series, 3 (1), 1-41.

Lagarde, P. (2019). Article 22: Choice of the applicable law. In U. Bergquist, D.
Damascelli, R. Frimson (Eds.), The EU regulations on matrimonial and patrimonial
property (pp. 98-102). Oxford: Oxford University Press.

Lagarde, P. (2015). Article 21: General Rule. In Bergquist U. and others. In U.
Bergquist, D. Damascelli, R. Frimson (Eds.) The EU regulation on succession and
wills commentary (pp. 119-125). Kéln: R.Verlag Dr. Otto Schmidt KG.

Casswell, D.G. (1977). The conflict of laws rules governing the formal validity of
wills: past developments and suggested reform. Osgoode Hall Law Journal, 15 (1),
165-214.

Symeondis, S. (2014). Codifying choice of law around the world. An international
comparative analysis. Oxford: Oxford University Press.

Vasylchenko, V.V. (2007). Scientific-practical commentary to the law of Ukraine
“On Private International Law”. Kyiv: Istyna.

Seyed, A.S.-A. (2003). Methods of resolving conflicts between treaties. Leiden,
Boston: Martinus Nijhoff Publishers.

Amrei, M. (2013). Relationship between national and international law. Retrived
from https://www.uio.no/studier/.../nat-int-law_140ct2013.pdf.

Wyrozumska, A. (2011). Poland in Shelton D. and others. In International Law and
domestic legal systems: incorporation, transformation and persuasion (pp. 468-
499). Oxford: Oxford University Press.

Iryna A. Dikovska

Associate Professor, Professor

Department of Civil Law

Faculty of Law

Taras Shevchenko National University of Kyiv
01033, 60 Volodymyrska Str., Kyiv, Ukraine

Suggested Citation: Dikovska, I.A. (2020). Modern approaches to private international
law and conflicting provisions on legal aid in civil cases. Journal of the National Academy
of Legal Sciences of Ukraine, 27(1), 177-188.

Submitted: 25/07/2019
Revised: 17/02/2020
Accepted: 02/03/2020

188


https://www.uio.no/studier/.../nat-int-law_14oct2013.pdf.

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 1, 2020

VK 349.6
DOI: 10.37635/jnalsu.27(1).2020.189-200

Amnaroaii ITasaosnu I'erbMan

Hauionarenuii topuduunuii yrisepcumem imeni fpocaasa Mydpozo
Xapxis, Ykpaina

KUTTIA TA 340P0OB’s1 AIOAVNHMN SIK Ob’€KT
EKOAOITYHOI'O IIPABA Y I'/10BA/AI3OBAHOMY CBITI

AHOTaWifA. ¥ cmammi Oocniodcyromsvcsi nUmManHs npasosozo 3a0e3neyeHHs 0XOPOHU
ACUMMSL MA 300P08 51 TOOUHU 8 HOBIMHIX YMOBAX 2100aANI3AYIUHUX NPOYECi8, SIKI OXONUIU
8Ci chepu noaiMUUHO20, eKOHOMIYHO20, (DIHAHCOB020, COYIAILHO20, 2e0cpahiunoco ma
KYIbMYPHO20 HCUMMS T CIMAHOBNIAMbCA 0A308UM YUHHUKOM J100cmea Ha nianemi. LJi
npoyecu 3a0ar0msv HO8I MeEHOeHYil eKON02IUHO20 PO3BUMKY O0epiHCcasU, NO-HOBOMY
gU3HAUAIOMb NpobIemMU 3a0e3neduents eKoI02iuHoi be3neKku yepe3 MIHIUBUL Xapaxmep
BUKIUKI6 [ 3acpos, I3 AKUMU cmukaemscs arwocmeo. Hecnpuamaueuil cman
HABKOIUUHBO20 NPUPOOHO20 Cepedosuua Ui HeoOXIOHICmb 3a0e3neyeHHsl eKOJI02IUHOT
be3nexu GUMA2alOmMyv Youcumms a0eK8amuux 3axo0ié npasosozo, OpeaHizayiliHo2o ma
iHwoz2o xapaxkmepy. Beaocxcaemvcsa, wo 6 yux ymosax noouna, ii dcumms ma 300pos s
NOBUHHI CMAHOBUMUCA 8 YEHMPI MeXamizmy Npaso8o2o pecyli08aHHs OXOpPOHU mda
3axucmy, eKono2iYHOi 0Oe3neku, ocobaueocmell BCMAHOBNEHHA NPABOBO2O CMAMYCY
2POMA0sH, NOMEPNINUX 6i0 He2amuHux HACIIOKI8 NPosA8y eKON02iuHOi Hebesneku ma
eapanumiu peanizayii npasé maxux epomaodsan. Ha oepacasu noxnadacmocsa yina Huska
30008 ’A3aHb nepeo NI0OUHOI0 NO CMEOPEHHIO YMO8 014 ii «eKono2iuno2o kompopmyy. Taxi
30008 ’13aHH NOBUHHI 3HAUMU CBOE BIOOOPANCEHHS 8 eKOJ02IYHOMY 3aKOHOOABCMEI
(3axono0ascmei npo 006KiNsA) i0n0GIOHUX Oepacas. OCMaHHIM YACOM 3A2PO3NUBO20
cmany Habyearoms ypOAHI308aHI MEPUMOpIi, HEeKOHMPOIbOBAHE POIUUPEHHS SKUX
HeMUuHyye Npu3eooums 00 NOPYUIEHHS HOPMANbHO20 (DYHKYIOHYBAHH 0i02e0MUUHO20
NOKpUsy nianemu, a 8i0N08I0HO — He2AMUBHO20 BNIUBY HA 300P08 sl MA HCUMMSA TH00CMBA
i, ocobnuso, miei 1020 YACMUHU, AKA NPOICUBAE V GEIUKUX Micmax, ado IHUWUX
Mezanonicax. /[0o800umbcs, Wo 3a2anibHUli HeCNPUAMIUBUL CMAH O0BKILISL BUCYBAE HOBL
BUMO2U 00 €eKONI02iuHOi Oe3neKu, AKa 6 ymosax 2nobanizayii ceimoeozo npocmopy i
iHmepHanizayii npupooooXopoOHHUX NPodIeM CMA€e OOMIHAHMHUM GaKmopom e100aibHoOi
be3nexku n1100cmea, OCKiNbKU 8i00Y8AEMbCA 3A20CMPEHHs eKON02IYHOI cumyayii, wo
suUMazae HeoOxioHocmi 30iUCHEeHHs eheKMUBHOI NONIMUKU CIOCOBHO i1 NOKPAWEHHSL.

KuarouoBi ciaoBa: oxopoHa kiiMary, NpaBoBe 3a0e3NeueHHsI eKOoJOoriuHoi Oe3mnekwu,
aHTPONO3aXHCHE MPaBO, JIep’KaBHA €KOJIOT1UHA TOJITHKA.
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HUMAN LIFE AND HEALTH AS AN OBJECT OF
ENVIRONMENTAL LAW IN THE GLOBALISED WORLD

Abstract. The article examines the issues of legal protection of human life and health in
the latest globalisation processes, which have covered all spheres of political, economic,
financial, social, geographical and cultural life and are becoming a basic factor of
humanity on the planet. These processes set new trends in the ecological development of
the state, redefine the problems of environmental security due to the changing nature of
the challenges and threats facing humanity. The unfavourable state of the environment and
the need to ensure environmental safety require the adoption of adequate legal,
organisational and other measures. It is believed that in these conditions a human, his life
and health should be at the centre of the mechanism of legal regulation of protection and
defence, environmental safety, especially the establishment of the legal status of citizens
affected by the negative consequences of environmental danger and guarantees of such
citizens. The state has a number of obligations to human to create conditions for his
“environmental comfort”. Such obligations should be reflected in the environmental
legislation of the respective states. Recently, urban areas have been becoming threatening,
the uncontrolled expansion of which inevitably leads to disruption of the normal
functioning of the biogeotic cover of the planet, and consequently — a negative impact on
health and life of mankind and especially that part of it living in large cities or other cities.
It turns out that the general unfavourable state of the environment makes new demands on
environmental security, which in the context of globalisation and internalisation of
environmental problems is becoming a dominant factor in global security, as the
environmental situation worsens, requiring effective policies to improve it.

Keywords: climate protection, legal provision of ecological safety, anthropo-protective
law, state ecological policy.

INTRODUCTION

In modern conditions, the concentration of industrial and chemical production, man-made
activities, dangerous natural processes have a negative impact on human life and health.
The greatest risks are agriculture, ferrous and nonferrous metallurgy, nuclear industry,
transport and energy, which are carriers of air pollution, high noise levels, greenhouse gas
emissions, drinking water shortages, reduction of green areas, land pollution. It is also
about changes in land use, toxicity of the biosphere, loss of biodiversity, disruption of
natural cycles, lack of natural soil and wetlands in residential, industrial and other places
of permanent human habitation. Waste generation leads to land being used for landfills.
The concentration of small particles in the air has an adverse effect on health. Noise
pollution is exacerbated by the compaction of activities, including transport, as well as the
use of hard, sound-reflecting materials, as a result of which a person is constantly faced
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with problems affecting his internal psychological state. That is why human life and health
are considered in the environmental legislation of Ukraine as a priority object of legal
protection of the environment, as evidenced by Part 3 of Art. 5 of the Law of Ukraine “On
Environmental Protection™?.

The protection of human life and health in the latest globalisation processes, which
have covered all spheres of political, economic, financial, social, geographical and cultural
life and become a basic factor in human evolution on the planet, should become a trend in
modern doctrine of environmental law and legislation of Ukraine. Traditionally,
globalisation is considered in interrelated aspects, the main of which are: economic, mental
or cultural-ideological, territorial, information-communication and ethnic. If economic and
cultural-ideological (mental) globalisation is a union of capital, labour resources, goods,
services and related corporations and firms, unification and integration of traditions,
culture, ideology, then, in contrast, territorial globalisation is the process of consolidation
of states and supranational entities, which results in the weakening of nation-states and the
reduction of their sovereignty. The latter is closely linked to the centralisation of power, as
modern states delegate more and more powers to influential international organisations,
including the European Union, Ukraine, the World Trade Organisation, the North Atlantic
Treaty Organisation, the International Monetary Fund, the World Bank and others. In
addition, global environmental globalisation processes have recently become increasingly
important, requiring a consistent, effective and timely solution to global environmental
problems related to climate change, ozone depletion, biodiversity conservation, chemical
and radioactive pollution, including acid rainfall, desertification, reduction of natural
resource potential, increase in the number of man-made disasters, increase in the
probability of loss of biosphere stability era, the economic capacity of which is finite [1].

The processes of globalisation set new trends in the ecological development of the
state, redefine the problems of environmental security due to the changing nature of the
challenges and threats facing humanity. The unfavourable state of the environment and the
need to ensure environmental safety require the adoption of adequate legal, organisational
and other measures [2]. According to experts, three quarters of the world's population lives
in countries where consumption is so high that ecosystems simply do not have time to
recover. Such “environmental debtors” have to borrow forest, water and other natural
resources from other countries, sometimes to the detriment of their “creditors”. “If our
demand for Earth's resources grows at the same rate, we will need two such planets to meet
all our needs by the mid-2030s,” said James Lip, CEO of the World Wildlife Fund.
According to him, today humanity uses 1.5 times more resources per year than nature can
restore. Continuation of this practice threatens detrimental environmental consequences
[3]. And such consequences are negative not only for the environment, but, first of all, for
a human who lives in this environment. Thus, the aim of the article is to study the legal
mechanism of providing favourable conditions for human life and health in the current
conditions of globalisation processes taking place in the world. The current environmental
legislation of Ukraine recognises the ultimate goal of environmental protection is the
protection of human himself, but so far, at the level of general declarations. Therefore, the

! Law of Ukraine “On Environmental Protection”. (1991, June). Retrieved from

https://zakon.rada.gov.ua/laws/show/1264-12
.
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analysis of existing in the legal literature doctrinal provisions, laws and regulations on
these issues is extremely important for the further development of relevant scientific
proposals and recommendations.

1. MATERIALS AND METHODS

The versatility and complexity of the research issues led to a comprehensive approach to
solving the scientific goal. For a detailed study of the stated topic, the author used a variety
of general and special methods of cognition, the choice of which is determined by the
characteristics of the object, subject, purpose and objectives of the scientific article. The
study was conducted in line with the dialectic of general and special, which is extrapolated
to the sphere of human life and health as an object of environmental law in the context of
globalization challenges. Thus, it was found that the protection of human life and health in
the latest globalisation processes, which have covered all spheres of political, economic,
financial, social, geographical and cultural life and are becoming a basic factor in human
evolution on the planet, should become a modern trend doctrines of environmental law and
legislation of Ukraine. It is emphasised that the current environmental legislation of
Ukraine recognises the ultimate goal of environmental protection is the protection of
human himself, but so far at the level of general declarations.

In accordance with the outlined theoretical tasks, a set of methods of scientific
cognition is used, the use of which confirms the multifaceted nature of the obtained results.
Formal-logical and systemic methods allowed to study the features of ensuring the
sustainability of environmental security of the state in the context of globalisation, as
recently there has been an increase in environmental danger to human health and life in
different regions of Ukraine due to man-made activities, dangerous natural processes and
other anthropogenic changes. The use of this method made it possible to find out that a
new stage in the evolution of the biosphere is taking place — the transformation into a
biotechnosphere. This process is a complex and unique phenomenon characterised by a set
of dynamic biological, social, economic, informational and technical processes occurring
on the planet. Among all other methods of research, the method of modelling was used,
which provided an opportunity to consider the scientific and legislative problem of human
life and health as an object of environmental law in a globalised world that serves to
improve Ukrainian legislation. The forecasting method was used in the study of
globalisation of environmental processes occurring in the world. The reasons for these
processes are associated with the need to meet the growing material needs of mankind,
which leads to the expansion of economic activity. As a result, the problems of its global
pollution, global climate change, depletion of the planet's natural resources, increasing the
number of man-made disasters and accidents, increasing the likelihood of losing the
resilience of the biosphere are exacerbated.

The formal-legal method is used in the analysis of legal norms that exist in the
mechanism of legal regulation of protection and defence, environmental safety, features of
establishing the legal status of citizens affected by the negative consequences of
environmental danger and guarantees of rights of such citizens. Scientific knowledge of
legal phenomena should be based on the principles of scientific objectivity, a combination
of theory and practice, which eliminates the bias of research results, their dependence on
various subjective factors. The method of formal logic allowed the use of general methods
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in the field of economic law. Thus, one of the dominant in the methodological approach is
the comparative legal approach, which allowed to determine the content of such concepts
as “human life and health”, “biogeotic cover of the planet”, “environmental problems” and
others. Using the method of analysis and systematisation, the sources of environmental law
were monitored in order to determine the existence of norms on human safety, protection
and defence of his lifehood in the process of carrying out the relevant types of special
nature management. The presence of such norms in the legislative acts of the resource
direction (Land, Water, Forest Codes, Subsoil Code, laws “On flora”, “On fauna”, “On air
protection”, “On nature reserves”, “On ecological network”, “On the Red Book”, etc.) is
extremely important for the implementation of the mechanism of protection of human life
and health in the natural environment.

These and other methods were used in conjunction, which contributed to the
conceptuality of the study and the validity of the formulated scientific conclusions and
recommendations. The presented scientific ideas of the author in the conditions of modern
development of ecological law include target, methodological, substantial, organisational-
legal and effective components.

2. RESULTS AND DISCUSSION

Recently, urban areas have been becoming threatening, the uncontrolled expansion of
which inevitably leads to disruption of the normal functioning of the biogeotic cover of the
planet, and consequently — a negative impact on health and life of mankind and especially
that part of it living in large cities or other cities. Today it is obvious that the natural and
urban environment cannot develop autonomously. On the contrary, their relationship is
becoming increasingly complex. There is a new stage in the evolution of the biosphere —
it is transformed into a biotechnosphere. This process is a complex and unique
phenomenon characterised by a set of dynamic biological, social, economic, informational
and technical processes occurring on the planet. Urbanisation as one of the main
components of the balance of the bio- and technosphere occupies a decisive place in these
processes [4].

The pace of urbanisation in the modern world is unprecedented: since 1950, the
urban population of the Earth has increased tenfold. The fastest pace of urbanisation is
observed in developing countries and the most developed countries, where they together
account for three quarters of the world's urban population. Cities are part of the natural
environment, are habitats and ecosystems, and like any ecosystem, are dynamic and
interconnected with other elements of the environment [5]. As humanity's understanding
of the complex relationship between human well-being and the integrity and stability of
the ecosystem deepens, it is becoming clear that the great global challenge of urban
development in the 21st century is to find ways in which urban planning and governance
not only meet the needs of urban dwellers in large, fast-growing cities, but meet those
needs in a way that recognises the interdependent relationships of the cities and ecosystems
of which they are a part. There is a growing consensus that a reductionist approach to the
command form of control is not the best way to interact with what is essentially a dynamic
system of adaptive living; sustainability and adaptation are a factor in the well-being of
cities. This requires a significant review of the traditional model of urban development and
legal regulation of relevant processes [6].
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According to some researchers, the number of cities, their population, spatial extent,
growth rate and degree of environmental impact are unprecedented. Today, there are a
huge number of serious environmental problems in cities related to food production,
energy, water supply, waste management and pollution, as well as social problems related
to jobs, poverty and human health. Some researchers predict that as a result of the current
speed and scale of urbanisation around the world, humanity is on the verge of a new “urban
revolution”. This has led to the fact that cities are largely built as separate objects, in which
buildings, roads, natural, energy objects, financial resources were studied separately from
each other that ultimately has a negative impact a the person who is in this city
(permanently or temporarily) [1; 7; 8]. Unfortunately, the Sustainable Development
Strategy “Ukraine 2020, which was approved by the Decree of the President of Ukraine
of January 12, 2015, did not contain any environmentally oriented items, including it did
not mention the legal provision of environmental protection in cities®.

However, in recent years, settlements are increasingly seen as complex ecosystems,
which implies the need to consider them as a complex system of components that are in
constant interaction with each other. The boundaries of each ecosystem are not fixed.
Therefore, the whole city can be considered as an ecosystem or its smaller components,
such as lake ecosystems, housing ecosystems, green ecosystems, etc., each of which can
be an independent subject of study and object of management. At the same time, according
to experts, a healthy ecosystem is stable and persistent as long as it retains its organisational
structure and autonomy. Accordingly, the key tool to achieve the goal of the new “urban
revolution” is to incorporate environmental knowledge and principles into urban
governance and development processes to ensure the development of healthy, viable,
sustainable urban ecosystems that will create comfortable living conditions for all urban
populations. To date, a draft for Sustainable Development Strategy of Ukraine for the
period up to 2030 has been developed, which includes the following elements of protection
of human life and health in the urban environment:

- introduction of energy efficient and environmentally friendly public transport
systems in cities based on the use of electric vehicles;

- ensuring balanced and interconnected spatial development of cities and rural
settlements and opportunities for integrated planning of settlements with public
participation and management;

- ensuring the effective functioning of the early warning system, prevention and
elimination of the consequences of natural and man-made disasters in settlements;

- reduction of negative anthropogenic impact on human health in cities by improving
air quality and disposal of municipal waste;

- ensuring general access of all segments of the population to safe, accessible and
open green areas and water bodies and establishing the share of green areas in the
settlements of at least 20% of the total area;

- significant increase in the number of cities and other settlements that have adopted
and implemented comprehensive strategies and plans for sustainable spatial development
and aimed at eliminating social barriers, improving the efficiency of natural resources,

! Presidential Decree “On the Sustainable Development Strategy “Ukraine — 2020”. (2015, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/5/2015
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mitigating the effects of climate change, adapting to its changes and resilience natural
disasters.

The setting of such goals is due to the fact that one of the features of modern
urbanisation is the concentration of a significant number of people mainly in large cities
and, accordingly, their further growth. Thus, there is the formation of an urban
environment or urban ecosystem, which is a qualitatively new physical and geographical
state of the geo-environment, which arises as a result of long-term development of a city.
During its formation all components change: atmosphere, climate, vegetation, fauna, soils,
surface hydrosphere, geodynamic state of territories. In this case, the larger the size of a
city, the time of its existence and the degree of development of industry in a city — the more
significant changes in its environment [9-14]. In these conditions, a human, his life and
health should be at the centre of the mechanism of legal regulation of protection and
defence, environmental safety, especially the establishment of the legal status of citizens
affected by the negative consequences of environmental danger and guarantees of the
rights of such citizens. The state has a number of obligations to human to create conditions
for his “environmental comfort”. Such obligations should be reflected in the environmental
legislation (environmental legislation) of the respective states.

In this regard, it is worth mentioning that the issue of protection of human life and
health is an original, but insufficiently implemented problem of environmental law and
legislation, which has been repeatedly emphasised in the legal literature. In particular, at
the end of the 20th century a monograph was published by well-known specialists in the
field of law and economics, professors E.V. Vilenskaya, E.O. Didorenko and B.G.
Rozovsky entitled “Legal protection of humans in the environment”. According to
scientists, “a person is the main subject of legal relations, and the law itself exists to protect
people in all spheres of life. Formally, everything is so, but in reality the law has never
protected, and even today does not fully protect a human as a personality, without
specifying — who exactly and within what limits” [15].

According to E. Vilenskaya, E. Didorenko and B. Rozovsky, in the existing realities,
the focus on human protection in his natural environment requires qualitatively new ways
to solve problems of both human protection and the environment. The essence of this trend
is manifested in the definition of environmental protection not as the main task, but through
the prism of the strategic problem of environmental quality management, in which human
IS not a passive spectator, but an active subject of positive impact on the environment and
neutralisation of its negative changes. Such a conceptual idea can become the basis for the
formation of a new ideology in the field of environmental law — human protection in the
environment [15]. But, according to the authors of the monographic study, the proposal to
consider the purpose of environmental law to protect people in their natural environment
is not fully accepted by the theory of this industry, and even less — is not implemented by
law and practice [15].

The concept of human protection in the natural environment was further developed
on the territory of independent Ukraine in the scientific works of Academician V.I.
Andreytsev [16; 17], but in a slightly different sense. In his opinion, the environmental
legislation of Ukraine has established legal principles that ensure the protection and
defence of human, his life, health and safety in the process of life. The author considers
this set of legal norms as a complex interdisciplinary branch of legislation and law —
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anthropoprotective (anthropodefensive) law of the legal system and the legal system of
Ukraine [17]. In addition, to the subject of environmental law, V.l. Andreytsev in his first
scientific works on this issue includes anthropoprotective (protection of human life and
health from a dangerous environment) legal relations, as well as legal relations for the
protection of human life and health from dangerous anthropogenic and negative impact of
natural forces and natural phenomena. The author considered the life and health of citizens
from a dangerous ecological state to be integrated objects of ecological law; and in the
structure of environmental law singled out a complex intersectoral legal institution — the
legal ecology of human, or legal support for environmental safety of citizens [16]. V.I.
Andreytsev substantiates his conclusions by the existence of an extensive system of legal
norms contained in the Constitution of Ukraine, the Charter of Fundamental Rights of
Citizens of the European Union, and certain legislative acts: Basic principles (strategy) of
state environmental policy of Ukraine until 2020 (as amended) — for the period up to 2030),
the laws of Ukraine “On the basis of the legislation of Ukraine on health care™!; “On

Ensuring Sanitary and Academic Welfare of the Population”?; “On Environmental

Protection”?; “On Ecological Expertise” (expired)*; “On Pesticides and Agrochemicals™;
“On Transport”®; “On protection of man from the effects of ionizing radiation”’; the Civil
Code of Ukraine®; Criminal Code of Ukraine’; Code of Ukraine
“On Administrative Offences”? and some others [18]. Incidentally, it should be noted that
not all sources of environmental law have rules on human safety, protection and defence
of human life in the implementation of relevant types of nature. These norms only partially
are present in some codes and laws of post-resource orientation [17]. In particular, the Land
Code of Ukraine!!, which aims to regulate land relations in order to ensure land rights of
citizens, legal entities, territorial communities and the state, rational use and protection of
land, human security and protection in land use does not pay the necessary attention and
leaves them outside the scope of legal regulation. As an exception, it is worth to consider
Art. 5 of this Code, where among the principles on which the land legislation is based, the
priority of environmental safety requirements is mentioned, which, of course, in the

! Law of Ukraine “On the basis of the legislation of Ukraine on health care”. (2020, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/2801-12

2 Law of Ukraine “On Ensuring Sanitary and Academic Welfare of the Population”. (2018, October).
Retrieved from https://zakon.rada.gov.ua/laws/show/4004-12

3 Law of Ukraine “On Environmental Protection”. (1991, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1264-12

4 Law of Ukraine “On Ecological Expertise”. (2017, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/45/95-%D0%B2%D1%80

> Law of Ukraine “On Pesticides and Agrochemicals”. (2020, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/86/95-%D0%B2%D1%80

6 Law of Ukraine “On Transport”. (1994, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/232/94-%D0%B2%D1%80

" Law of Ukraine “On protection of man from the effects of ionizing radiation”. (2020, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/15/98-%D0%B2%D1%80

8 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

9 Criminal Code of Ukraine. (2020, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14

10 Code of Ukraine “On Administrative Offenses”. (2020, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/80731-10

11 L and Code of Ukraine. (2001, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-14
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relevant interpretation is general (abstract). In addition, the creation of zones of special
regime of land use around the military facilities of the Armed Forces of Ukraine and other
military formations to ensure the protection of the population are provided (Article 115).

The Water Code of Ukraine regulates in more detail the issues related to the safety
of human life and health. First of all, water users are obliged to comply with the established
standards of maximum permissible discharge of pollutants, as well as sanitary and other
requirements for landscaping (Article 44). According to A.S. Yevstihnieiev [19], this can
be one of the most important and effective guarantees of safe for human life and health use
of water [19]. In addition, the Code provides for environmental safety standards,
environmental water quality standards (Article 35), urgent measures to prevent natural
disasters caused by harmful effects of water, accidents on water bodies and eliminate their
consequences (Article 108). In particular, in emergency situations on water bodies related
to their pollution, which may adversely affect the health of people, the enterprise,
institution or organisation due to which an accident occurred, or which detected it, must
immediately begin to eliminate it consequences and report an accident to the relevant
central executive bodies.

Similar provisions are contained in the legislation on subsoil. Thus, the Code of
Ukraine on subsoil* provides requirements to ensure: in the geological study of subsoil —
environmentally safe for human life and health of the environment (Article 38 of the CUS);
during the design, construction and commissioning of mining and mineral processing
facilities, as well as underground structures not related to the extraction of minerals —
measures to ensure the safety of people (Article 50 of the CUS); in the development of
mineral deposits and processing of mineral raw materials — safe for people to conduct work
(Article 53 of the CUS). The bodies of state mining supervision of geological exploration,
their use and protection are empowered to verify the correctness and timeliness of
measures to ensure the safety of people from the harmful effects of work related to subsoil
use (Article 63 of the CUS). ). In addition, failure to comply with the requirements for the
safety of people from the harmful effects of work related to subsoil use may result in
disciplinary, administrative, civil or criminal liability under the laws of Ukraine (Article
65 of the Criminal Code). A large number of normative documents in the field of subsoil
protection, the list of which is given in the Index of normative legal acts on labour
protection, approved by the order of the State Service for Mining Supervision and
Industrial Safety of Ukraine dated April 12, 2012, Ne 74, contain instructions on limiting
negative impacts subsoil use for human health. However, according to A.S. Yevstihnieiev,
most of them were developed and adopted in Soviet times and are obsolete, which makes
it impossible to effectively use them in modern conditions [19].

The Law of Ukraine “On Protection of Atmospheric Air*? provides for certain legal
measures regarding human safety in the environment [20; 21]. In particular, in order to
create a favourable living environment, prevent harmful effects of atmospheric air on
human health, emissions of the most common and dangerous pollutants are regulated, the
list of which is established by the Cabinet of Ministers of Ukraine (Article 11 of the Law

! Code of Ukraine on subsoil. (1994, July). Retrieved from https://zakon.rada.gov.ua/laws/show/132/94-
%D0%B2%D1%80

2 Law of Ukraine “On Protection of Atmospheric Air”. (2017, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/2707-12
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“On Protection of Atmospheric Air”). In order to ensure optimal living conditions in areas
of housing, public recreation and rehabilitation of the population in determining the
location of new, reconstruction of existing enterprises and other facilities that affect or may
affect the state of the air, sanitary protection zones are established (Art. 24 of the Law “On
Protection of Atmospheric Air”). To determine safety for human health during the design,
placement, construction of new and reconstruction of existing enterprises and other
facilities, environmental impact assessment and state sanitary examination in the manner
prescribed by law are conducted (Article 25 of the Law “On Protection of Atmospheric
Air”). Finally, persons guilty of violating the rights of citizens to a safe environment for
life and health are liable under the law (Article 33 of the Law “On Protection of
Atmospheric Air”). The Forest Code of Ukraine! contains only a reference to the protection
of human health in the context of the basic requirements for forest management (Article
64). In particular, enterprises, institutions, organisations and citizens carry out forestry
taking into account the economic purpose of forests, natural conditions and are obliged to
strengthen water protection, defensive, climate regulation, sanitation, health and other
useful properties of forests to improve the environment and human health. Declaratively,
these issues are announced in the Laws of Ukraine “On Flora” and “On Fauna”?. In
particular, in order to protect the health of the population, the business entity may take
measures to regulate the distribution and number of certain species of wild plants
(poisonous, narcotic, quarantine, etc.) (Article 22 of the Law “On Flora”®). Work related
to the reproduction of natural plant resources is carried out in ways that ensure their
reproduction in the shortest possible time and do not harm human health (Article 24). The
Law “On Fauna” provides, among the basic requirements and principles of protection,
rational use and reproduction of wildlife, the necessity to regulate the number of wild
animals in the interests of public health (Article 9) and public safety (Article 32).

Instead, the Laws of Ukraine “On the nature reserve fund of Ukraine”, “On the
Ecological Network™* do not contain provisions for the legal provision of human safety in
the natural environment. This is evidence of the limited impact of resource legislation on
the creation of safe conditions for human life in the conditions of human’s exploitation of
natural objects and complexes that can adversely affect its health and life.

CONCLUSIONS

Thus, the general unfavourable state of the environment makes new demands on
environmental security, which in the context of globalisation and internalisation of
environmental problems is becoming a dominant factor in global security, as the

! Forest Code of Ukraine. (1994, January). Retrieved from https://zakon.rada.gov.ua/laws/show/213/95-
%D0%B2%D1%80

2 Law of Ukraine “On Flora”. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/591-
14 Law of Ukraine “On Fauna”. (2020, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/2894-14

% Law of Ukraine “On Flora”. (2020, February). Retrieved from https://zakon.rada.gov.ua/laws/show/591-
14 Law of Ukraine “On Fauna”. (2020, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/2894-14

4 Laws of Ukraine “On the nature reserve fund of Ukraine”. (2019, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/2456-12; Laws of Ukraine “On the ecological network”. (2018, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/1864-15
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environmental situation worsens, requiring effective policies to improve it. An important
direction in the implementation of this process should be the mechanism of legal support
of the system of scientifically sound quality standards of natural objects, resources and
complexes, environmental impact assessment standards, environmental protection, which
will ensure safe, as required by Art. 50 of the Constitution of Ukraine, for human life and
health environment, and in the long run — favourable and healthy existence of human as a
biological species in the natural environment.

Environmental law, especially in its subsectors on natural resources, should be
focused on the main goal — ensuring human safety in the environment, its direct protection,
respect for environmental rights, freedoms and interests. Ecological safety, environmental
protection, rational use of nature and other ideological general ecological factors in the
national legislation should be considered through the prism of safe conditions of human
existence, life, health and evolution as a biosocial personality.
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